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SUPPLEMENT - MAY, 2015 |
THE MADHYA PRADESH PANCHAYAT RAJ AVAM
'GRAM SWARAJ (SANSHODHAN) ACT, 2014
(M.P. Act 23 of 2014)

[Pub. in M. P. Gaz. (Ext. Ord.)”, dt. 30-12-2014, pg. 1280(1). Came into
force from 29-10-2014 by M.P. Ordinance 10 of 2014.]

In Section 36, on book page (PA)71 & 72, in sub-section (1),-_
(@) after clause (cc), the following clause inserted, namely:-

“(cd) has any dues, payable to the Madhya Pradesh State
Electricity Board or its successor companies, standing
against him name for a penod exleeding six months on the

first day of the month in which the e]ectlon has been

notified; or”;
' (ii) clause (h) shall he omitted.

M.P. GRAM PANCHAYAT (REGISTRATION OF COLONIZER,
TERMS AND CONDITIONS) RULES, 1999

| Gwen on book page (PR)459, are repealed by the following new

Rules:-
MADHYA PRADESH GRAM PANCHAYAT
(DEVELOPMENT OF COLONIES) RULES, 2014
CHAPTER -1
Preliminary
1. Short title, extent, commencement and apphcatlon
2. Definitions. _
' CHAPTER -1I
Registration

3. Registration of Colonizer.

4. Registration fee.

5.. Disqualification for registration.

6. Maintenance of Register.

7. Cancellation of Registration Certzﬁcate
- 8. ,Appeal.

P -u-sr-- -

CHAPTER. 111
. sPermission for Development of Colony
9. Application for the development of the colony and.license fee.
10. -Lay out of proposed colony.

11. -Provision of plots or dwelling units for" Economwally Weaker
“Sections/Lower Income Groups. -

12. Shelter Fees.
13. Additional Shelter Fees.
14. Depositing of Shelter Fee.
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15. Sale of Plots Réserved for Economically Wegker‘Sections é_nd‘

Lower Income Groups.

16. Mechanism for Mortgage of Plots /Dwelling Units,
17. Removal of difficulties in determining guideline rates.
18. General Conditions. ' '

19. Period for completion of the internal developm‘ent works of the

colony. ,
20. Release of Mortgage.
CHAPTER-IV
Management of Illegal Colony
21. Management of the colony.
22. Relaxation. )

23. Interpretation.
24. Repeal.

MADHYA PRADESH GRAM PANCHAYAT
(DEVELOPMENT OF COLONIES) RULES, 2014

Notfn. No. F-16-11/2013 /22/P-2, dated 24-12-201 4, Pub. in M.P, Raj-

-.-powers conferred-by sub section (1) of section 95 read with section 61-A to

Pradesh Gazette (Extra- ordinary) dated 1st March, 2014 as required by
sub-section (3) of section 95 of the said Act, namely:—

CHAPTER -
Preliminary

-.. 1. Short title, extent, commencement and applicatiﬁn-:—( 1) These § -
" Rules maybe called the Madhya Pradesh Gram Panchayat (Development

of Colonies) Rules, 2014.
(2) They shall extend to the entire State of Madhya Pradesh,

(3) They shall come into force with effect from the date of their

~ “publication in the Madhya Pradesh Gazette,

(4) These Rules shall be applicable to the Gram Panchayat areas of §

Madhya Pradesh.

. 2. Definitions.-In these rules, unless the context otherwise re-
~quires,— | |

. Swaraj Adhiniyam, 1993 (No. 1 of 1994); ‘

(b) “Additional shelter fee” means the fee levied and collected in liey of -

- ~inaintenance of external development work;

= (c)“Competent Authority” means in those district, in which constituted
Municipal Corporation is existed, the Collector of those district and Sub
Divisional Qfficer (Revenue) for other districts in their jurisdiction;

3
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patra (Asadharan), dated 24-12-2014, p. 1254(20).-In exercise of the.,-i
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(@) “Act” means the ‘Madhya Pradesh Panch)ayai_ﬁ RaJAvam Gram | j

gi1



33

: M.P. PANCHAYAT RAJ & GRAM SWARAJ ACT, 1993 IV(iu]
Sections and}

(d) “Economical Weaker Section” means group of such class of persons
¥ who are notified by the state government by a specified gazette notification
8 from time to time. The Madhya Pradesh Gazette notification dated 15 July
! 9014 has fixed annual income for EWS as under:—

I

: o
works of the EWS — Income of Rs. 1,00000 (One Lac) Per family per year.

i

(e) “External development work” means the development work as

¥ given below:—

: (i) Construction of new road between the outer limit of colony and
existing road of village (minimum width 3.75 meters carriage
way and 6 meter road way for a colony less than 2 hectares in
area. For others 7 meters divided carriage way and a shoulder
of 1.8 meters on either side of the road).

(ii) Re-construction and widening of existing road connecting the
outer limit of the colony to the main road (minimum width 3.75
meters carriage way and 6 meters road way for a colony less
than 2 hectares in area. For others 7 meters divided carriage
way and shoulder of 1.8 meters on either side of the road).

{ ' (iii) Laying electric line from the limits of the colony to the existing

£85.

' M.P. Ra_; electrical energy point.

ise of the : (iv) Connecting existing underground sewerage, if any with the
on 6L:A to 1 - -sewerage system of the colony:

waraj Ad- § Provided that the execution of the above development work
makes the | shall be done by the Colonizer in compliance with the prescribed

standards.

(f) “Family” means a basic social unit consisting of parents and their
minor children, considered as a group, whether dwelling together or
separately.

(g) “Floor Area Ratio” (FAR) means the quotient obtained by dividing
the total covered area (plinth area) on all the floors by the area of the plot;

(h) “Form” means forms appended to these rules;

(i) “Group Housing” means Housing for more than one dwelling unit,
where land is owned jointly (as in the case of co-operative societies or the
public agencies, such as local authorities or housing boards, etc.) and the

e Madhya |
:quired by

(1) These |
elopment |

of their construction is undertaken by one Agency.
(j) “Internal development work” means the development work to be
areas of | done within the limits of the colony as per the prescribed standards as
§ given below:— :
wise re- § (i) Levelling; y
' " (ii) "Demaréation of the proposed roads and plots sanctioned in the
n Gram layout;
I | " (iii) “ Construction of proposed roads including widening of the exist-
nlieuof § ing road (as per the IRC standards);
(iv) Construction of culverts(as per the IRC standards);
stituted (v) Construction of proposed drains (as per the MPPHE standards);
wnd Sub (vi) Mandatory constriction of overhead water tank if the area of the .

K colony is more than 2 hectares and construction of sump tank

in case the area of the colony is more than 1 hectare but less
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than 2 hectares;

(vii) Construction of internal water aupfﬂy system (as per the the
MPPHE standards); :

(viii) Construction ofinternal sewage line and septic tank if proposed cur
"~ (as per the MPPHE standards); ' coI

(ix) Fixation of electric polls etc. under the internal electricity sys.
tem (as per the MPER standards); . va,
(x) Laying of cables for interngl electrification (as per the MPER for,
standards); va,

(xi) Plantation along the road side, development of children ©°:
playground with 4.5 feet high boundary wall; ut

Fi;
from time to time. The Madhya Pradesh Gazette notification dated 15 july T

2014 has fixed annual income for LIG as under - _ Z]i;
LIG - Income of Rs. from 1,00001 (Rs. one lac one) to 2,00000 (Rs. two rel
lac) per family per year. |

(1) “Raw Land” means such Land for which the permission has been
issued to the colonizer for development.

(n) “Shelter Fee” means feé levied and collected in Jiey of the reserva-
tiori of land or floor area as the case may be, determined on the basis of the
rates notified by the State Government;

(a) “Sub-Divisional Officer (Revenue)” means the Sub-Divisional Of. ,
ficer appointed under the Madhya Pradesh Land Revenue Code, 1959 ( No.

260f1959);____ L
~ (p) “Shelter Fund” means the amount of fund received under the
provisions of these rules,

CHAPTER-IT
Registration

3. Registration of Colonizer.-(1) Any person who intends to develop
a colony in any Gram Panchayat Area shall apply to the Competent
Authority for registration in Form-1 appended to these rules accompanied
by the documents mentioned therein and a copy of the receipt for having

deposited the registration fee in-concerning district Panchayat shelter~ §
-~ fund. ‘

(2) The application for registration shall be decided by the Competent
Authority within a period of sixty days. In case the application is rejected,
the reasons for such rejection shall be intimated in writing.

(3) Any person aggrieved by the rejection of an application made under
sub-rule (1) may file an appeal before the Divisional Commissioner within
thirty days from the date of such rejection.
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’ (4) The registration certificate shall be issued in Form-2 appended to
n (as per the hese rules. The Competent Authority shall have power to impose other-
. b onditions with the consultation of the State Government in special cir-
nk if proposeqiumstances looking to the local circumstances, apart from the terms and
{'conditions as mentioned in these Rules or the Act. .
slectricity sys.]  (5) The registration certificate, unless revoked earlier, shall remain
~ Evalid for a period of five years, thereafter on application, it may be renewed
ier the MPER f|for a further period of 5 years by payment of renewal fees. During the
§ validity of the registration, the Colonizer shall be authorized to develop
2 colonies in accordance with the provisions of the Act or Rules made there
under, within any Gram Panchayat Area of the district.

4. Registration fee.-The registration fee shall be Rs. 50,000/- (Rupees
Fifty Thousand), and renewal fee shall be Rs. 10,000/~ (Rupees Ten
Thousand), which shall be deposited in the Shelter fund of the concerning
§ Zila Panchayat. .

5. Disqualification for registration.-No person shall be eligible for
registration if:

(D) (1) he has been convicted of an offence punishable under—

(a) Section 420 of the Indian Penal Code, 1860 (45 of 1860); :
_(b) The Protection of Civil Rights Act, 1955 (No. 22 of 1955); and

. of children

'Isersons who 1}
 notification
dated 15ju_ly '

'000 (Rs' twO

- ent; » _ , _
ential plots (©) Prevention of Money Laundering Act, 2002 (No. 15 of 2003);
ential units
\pproved by (2) lée hris been adjudged to be of unsound mind by a Competent
ourt. :
he reserva- (3) his registration had been earlier revoked under these rules.
basis of the (4) If he has been adjudged bankrupt/insolvent by a competent
Court. -
isional Of. (I) No such person as mentioned in sub- rule (1) above, shall be a
, 1959 ( No. partner of the firm of a Colonizer or a Director of the Society or a Company,

who/which has applied for registration. L

6. Maintenance of Register.-The Competent Authority shall main-
tain a register in Form-3 appended to these rules both in office and online
to be put in public domain, wherein the full details of the registration
certificate shall be entered together with terms and conditions. The
registered colonizer shall intimate the Competent Authority, in the case of

under the

to develop any change in material particulars furnished at the time of registration.
ompetent 7. Cancellation of Registration Certificate.-Where any colonizer
Jmpanieq § Sterts the development work of the colony or sells the plots without obtaining
’r hiw;iﬁg ..§ .permission under rule 9 or in contravention of the terms and conditions of
it shelter permission granted or has furnished incorrect particulars at the time of
_ .. .} . registration or has subsequently incurred any disqualification or violated any

'mpetent provision of the Act or of the Rules, the Competent Authority may without
rejected prejudice to its rights to take such other legal action as may be considered

» appropriate in the circumstances of the case, and after recording reasons in

: writing, cancel the registration certificate and communicate the same to the
e under concerned colonizer: :

T w"t‘hm _ -Provided that no registration certificate shall be cancelled unless a
‘ reasonable opportunity of being heard has been provided to the colonizer.
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8. Appeal.-Any Colonizer aggrieved by the order of cancellatiop
passed under fecticn 7, may prefer an appeal before the Divisional Com.
missioner within thirty days from the date of the order,

' : ] CHAPTER - III .
Permission for Development of Colony

8. Application for the development of the colony and license -
fee.-(1) Where a registered Colonizer intends to develop any colony and

take up development work, he shall submit an application in Form-4 to the
Competent Authority.

(2) The fee for the permission of development of the colony shall be '
payable at the rate of Rs. 10000/- (Rupees Ten Thousand) per hectare. !

(3) The fee shall be deposited by the Colonizer in the shelter fund of the

concerned Zila Panchayat and a photo copy of the receipt shall be enclosed ,
’ |

as proof of payment with the application.

(4) The Competent Authority may ask the applicant to furnish such

documents or information, as it may consider necessary keeping in view
the facts and circumstances of a particular case.

(6) The Competent Authority shall reject the application if the requisi-
te fee is not deposited and required documents are not furnished or arenot ,

in order.

(6) The Competent-Authority shali decide the application within su{tyg _
days from the date of presentation thereof: Provided that the period taken .,

to obtain the additional documents cr information shall be excluded from -
the period of sixty days. In the case of rejection, the reasons thereof shall

be communicated to the applicant in writing and 90% of the registration !

fee shall be refunded.

(7) The Competent Authority shall, after ensuring the compliance with
the provisions of rule 10, 11 and 16 grant the permission in Form-5 to

develop colony. The authority may impose such conditions as it may |

consider appropriate. = -

10, Lay out of proposed colony.-(1) Where the proposed colony to be

developed, is situated in any Planning Area constituted under the Madhya 8

Pradesh Nagar Tatha Gram Nivesh Adhiniyam, 1973 (No. 23 of 1973), the *
application under rule 9 shall be accompanied by an approved layout in

(2) Where the land Proposed to be developed is situated outside any
planning area constituted under the Madhya Pradesh Nagar Tatha Gram
Nivesh Adhiniyam, 1973, the Sub-Divisional Officer (Revenue) shall seek
the opinion of the Competent Authority of concerned Town and Country

OO0 et

o M
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Planning authority, Only after receipt of affirmative opinion the diversion -
order of the said land under section 172 of the Madhya Pradesh Land
Revenue Code, 1959 (No. 20 of 1959) shall be issued. After the approval of
layout and issuance of diversion order, the building permission shall be
granted by the Officer having Jurisdiction under clause (B) of sub-rule (5)
of rule 2, of the"Madhya Pradesh Bhoomi Vikas Niyam, 2012.

11. Provision of plots or dwelling units for Economically
Weaker Sections/Lower Income Groups.-(1) Colonizer, in case of
developed plots, shall reserve 6% of the saleable area for EWS and LIG (3%
each for EWS and 3% for LIG) and in case of dwelling units 6% of the total
built up area shall be kept reserve for EWS and LIG (8% for EWS and 3%
for LIG).

If the total area of a colony is less than 2 hectare, colonizer shall
reserve developed plots/dwelling units as the case may be for EWS/LIG in
the same colony. However if the total area of colony exceeds 2 hectare, 6%
developed plots/ dwelling units may be kept reserved for EWS/LIG within
the radius 2 kilometre from the main campus in lieu of reserving them in
the same campus. However such permission shall be obtained by the
colonizer at the same time of obtaining license for the development of the
colony/ construction of the houses.

- -~ "(2) The-area of developed plots and built up area of dwelling tnits -

reserved for economically weaker sections and lower income groups under
this rule, shall be as under: - - ] / ' T

(i) For economically weaker sections-

Developed Plots - 35 to 40 Square Meters
Dwelling Units - 25 to 85 Square Meters
(ii) For the lower income groups-
Developed Plots - 41 to 96 Square Meters
...... Dwelling Units - 36-to 48 Square Meters-- - -

12. Shelter Fees.-(1) Where the land use of the area on which colony
is being developed, in the applicable development plan prepared under the
provision of the Madhya Pradesh Nagar Tatha Gram Nivesh Adhiniyam,
1973 (No. 23 of 1973) is such that the plot size prescribed for the economi-
cally weaker sections and lower income groups is not permissible, the
Shelter Fee shall be applicable.

(2) Where the development of the colony is on a land which has been
leased out to the colonizer by the State Government and the lease condi-

.£ions do not permit for.construction of dweljing units or providing plots for
economically weaker sections and lower income groups, the Shelter Fee .

.-hall be applicable.

. (3) In case a colonizer does not reserve plot/built up house for the
economically weaker section/ low income group persons, shall have to
deposit shelter fee as under:— -

(i) In case of a colony is having plots on developed land, such.
- undeveloped land/raw land as the case may be, a colonizer shall
have to deposit shelter fee 6% of raw land as per the Collector
guideline rate and Rs. 5000 per square metre for cost of develop-
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ment. d

(i) A colonizer shall have to deposit, in case of undeveloped land for
dwelling units/raw land, ‘6% of raw land as per the Collector
guideline rate and Rs. 5000 per square metre for development
charges and Rs. 10000 per square metre for cost of construction
on 6% of total constructed area.

13. Additional Shelter Fees.-(1) Every colonizer shall deposit addi-
tional shelter fees for the maintenance of external roads, drainage and
sewage system.

(2) In the case of a plotted colony, the total area of residential plots in
square metres and the Product of the total permissible floor area ratio at
the rate of Rs. 100 per square metre.

(8) The Colonizer shall deposit additional shelter fees, in the case of a

group housing colony, the product of the total permissible built-up area in
square meter at the rate of Rs. 100 per square metre.

14. Depositing of Shelter Fee.-(1) The shelter fee prescribed under
rule 12 and 13 shall be deposited by the colonizer in the shelter fund of the
concerned Zila Panchayat. Every Zila Panchayat shall maintain separate
account for the amount so deposited and however, the State Government

may further direct the manner in which the funds may be utilized.

~ - (2) For the calculation of shelter fee, the guideline rate determined by -~ re’

Collector shall be the rate prevailing on the date on which a colonizer

‘submits application to the Competent Authority for grant of permission for - o

development of colony.

15. Sale of Plots Reserved for Economically Weaker Sections
and Lower Income Groups.-The plots/dwelling units reserved for the
Economically Weaker Sections and Lower Income Groups shall be sold by
the colonizer in the following manner;—

(1) The Colonizer shall invite applications from persons belonging to

- the Economically Weaker Sections and Lower Income Groups, who do not —-§

own any house or residential plot (except the residential plot in the abadi
land of village) anywhere in Madhya Pradesh in his name or in the name
of any of his family members.

(2) The Persons belonging to Economically Weaker Sections/Lower
Income Groups interested in such Plots/Dwelling units, shall submit ap-
plications along with the self declared certificate of having domicile of
Madhya Pradesh accompanied by a duly self declaration in Form 10
appended to these Rules, declaring that neither he nor any member of his
family own any house/plot either in his name or in the name of any of his

-family member-anywhere in a rural area of Madhya Pradesh.

(8) The Colonizer shall send the name of such eligible Economically
Weaker Section/Lower Income Group applicants to Collector for buying
plot/dwelling unit under the rules, along with a copy of the documents. The
Collector shall give acknowledgement of receipt. The Collector shall

scrutinize these applications within 30 days of the receipt thereof and

satisfy him-self with the eligibility of applicants and shall furnish the final
list of persons found eligible for Economically Weaker Section/Lower In-
come Group plots/dwelling units to the colonizer.
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; .

(4) In case the Collector does not pass order on the list submitted by

the colonizer within 30 days, the colonizer shall be free to sell plots or

dwelling units to persons included in the list and execute necessary sale
deeds in their favor,

(5) If the colonizer is found to have allotted the plots/ dwelling units to
ineligible persons or more than one plot or dwelling unit to the members
of same family, the colonizer shall be liable for cancellation of his registra-
tion certificate apart from penal aétion.

16. Mechanism for Mortgage of Plots /Dwelling Units.-The
Colonizer shall mortgage plots with Competent Authority as hereunder:

(1) Where the colony has been developed as a plotted colony or group
housing or with dwelling units, 25 percent of the total number of developed
plots and/or 25 percent of such dwelling units, as the case may be, shall be
mortgaged with the concerning District Collector.

(2) The documents necessary for executing the mortgage deed shall be
furnished by the Colonizer at his own cost and the particulars shall be
furnished to the District Registrar.

17. Removal of difficulties in determining guideline rates.-In
case any difficulty arises in determining the cost on the basis of guideline

-rates mentioned in-any prevision under these Rules; the matter-shall’be : 7+~

referred to the Collector and his decision thereon shall be final. In areas

where guideline rates of residential plots or built up residential houses are -

not available, the Collector shall prescribe the rates taking into considera-
tion the rate of the nearest area.

18. General Conditions.-(1) The Colonizer shall hand over external
' roads, drainage and sewage system to the Gram Panchayat and the Gram
Panchayat shall maintain the same. '

(2) The Competent Authority shall also issue an order in Form-9

diately to the Resident Welfare Association for its maintenance:

‘Provided that when the permission of development has been granted
phasge-wise, the Completion Certificate shall be issued phase- wise.

19, Period for completion of the internal development works of
the colony.-(1) The Colonizer shall complete the internal development
within a period of three years from the date of grant of the permission of
development of the colony as prescribed ih rule 9.

(2)-If the Colonizer does mot completé the work of development within
' the period specified in sub-rule (1) above, the Competent Authority who

§ granted permission shall direct the Colonizer to complete the work of

development of plots or dwelling units mortgaged under rule 16 may be .

sold by the Competent Authority by inviting sealed offers/auctions and the
amount so obtained may be utilized for completing the works: '

: Provided that no action shall be taken by the Competent Authority,
unless the Colonizer so affected has been given a reasonable opportunity
of being heard.

20. Release of Mortgage.-The Colonizer shall submit the report of com-
Pletion of the development work of the colony to the Competent Authority and

—_appended with these rules directing that the colony be transferred imme. - -
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the concerned Gram Panchayat, On receipt of the report of completion of thes;;
the work, the Competent Authority shall mspect or cause to be Inspected favou
of the colony Jointly with the representatives of Gram Panchayat withip a :
thirty days of receipt of such report. If on such_inspection it is found that 2
the external and infernal development works are completed, Economically these
Weaker Section and Lower Income Group plots/dwelling units have been theP
developed and allotted, the Competent Authority shall issue a completion " final.
certificate in Form- no.7 appended to these rules and release the ' 2
mortgaged property in respect of the plots or the dwelling units by issuing  Colon

€ order in Form-8 appended to these Rules. P

CHAPTER-IV 1 Tepse
Management of Illegal Colony . TesP
21. Management of the Colony .-(1) If the fact of transfer or agree- [For
ment to Otransfer plots made by the Colonizer in an area or illegal diver- t 1254(
sion or illegal colonization comes to the notice of the Competent Authority,
he shall immediately take over the management of such land and 1ssue
notice and publish the Same In at least two daily Hindi news papers
circulated in the jurisdiction of the district under which the Gram ' NEW
Panchayat falls and ea]] upon all the persons interested in the said land to Iy
STOW cause within such period, as may be specified therein, as to why the i
management of the sajd colony should not be taken over by the Competent, % Y F
uthority T T e e i1 2015
(2) On the expiry of the period specified in the notice, the Competent
Authority shall consider the objections or suggestions, if any, received with | :
reference to the notice and if he considers lecessary, require any such | NEW
person who has raised any objection, to appear either in person or through
authorized representative with all the relevant documents for hearing
(3) The Competent Authority after hearing the parties, may make such 2
€T iInquiry in the matter, which he may think proper and may,— [
(i) drop the proceedings if he is satisfied that the land is not " patr
subjected to illegal diversion or illegal colonization [
(i) takeover the mnanagement of the land, if he finds any illegal patre
diversion or illegal colonization thereon; ]
and where the management of land is taken over in the manner prescribed patr
above, the Competent Authority shall prepare a scheme for the develop- 1
ment and delivery of such land to the plot holders. if any, and the scheme (3-a)
50 prepared shall be published for the infolination of general public in such
4 manner, as he may deem fit. ca

(4) The expenses incurred by the Competent Authority on the m _El
ment of the land shall be included in the development charges of the land and ]
shall be recoverable on Pro-rata or on any fair basis from the persons to whom date
the plots have been allgtted under the scheme,

(5) The Competent Authority shall take action against employees o
under section 61-E and 61.EA of the Madhya Pradesh Panchayat Raj st
Avam Gram Swaraj Adhiniyam, 1993 (No. 1 of 1994), st

22, Relaxation.-Nothing in these rules shall be construed to limit or - P
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these rules apply in such a mariner, as may appear to be just and equitable:

Provided that the case shall not be dealt within any manner less
favourable than those provided in these rules.

23, Interpretation..If any question arises as to the interpretation of
these rules, the same shall be referred to the Government. The decision of
the Department of Panchayat and Rural Development thereon, shall be
final.

24. Repeal.-The Madhya Pradesh Gram Panchayat (Registration of
Colonizer, Terms and Conditions) Rules, 1999 shall stand repealed:

Provided that anything done or any action taken under the rules so
repealed, shall be deemed to have been done or taken under the cor-
responding provisions of these rules.

Forms not reproduced.

[For text of forms, see M.P. Gaz. (Asadharan), dated 24-12-2014, p.
1254(20).] ‘ :

NEW RULES —
MADHYA PRADESH GRAMIN NAL JAL PRADAY YOJANA

~ For text of new Rules, See Notfn. No. F-16-2-2012-XXI1-P-2, dated 20-1-

2015, Pub. in M.P. Rajpatra (Asadharan), dated 20-1-2015, p. 56(3). .

NEW AMENDMENTS IN RULES —

MADHYA PRADESH
PANCHAYAT NIRVACHAN NIYAM, 1995

As amended subsequently by following new amending notifications:-

... {Notfn. No. F. 2-1-2014-XXII-P2, dated 11-9-2014, Pub. in M.P-Rqj- -
patra (Asadharan), dated 11-9-2014, p. 845.]

[Notfn. No. F -16-1-2015-XXI1-P-2, dated 23-1-2015, Pub. in M.P. Raj-
patra (Asadharan), dated 23-1-2015, p. 80(1)]. '

Notfn. No. F 2-1-2015-XXII-P-1, dated 19-2-2015, Pub. in M.P. Raj-
patra (Asadharan), dated 19-2-2015, p. 152(1).
*_ Inrule 31-A, on book page (PR)50, after sub-rule(3), new sub-rule
(8-a) inserted [Notfn. dated 19-2-2015 I:-

“3-a) The Candidate shall also submit a copy of "No dues Certifi-

" cate” issued by the Panchayat in the form prescribed by the-State
4+Election Cotimissiozn alongwith the nomination paper"; '

. In rule 77, on book page (PR)76, sub-rule (2) substituted [Notfn.

dated 23-1-2015):-

. 42)After the counting of votes in respect of a polling station has been
completed, the Returning Officer or such other officer authorized by him

.. shall make the entries in part-one of form 16, 17, 18 and 19 of the result
* lusheet for Panch, Sarpanch, members of Janpad Panchayat and Zila

sz:Panchayat respectively and announce the total number or votes polled
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by each candidate " . _ ; o
In rule 80, on book page (PR)79, sub-rule (8) substituted [Notfn, !
dated 23-1 -2015]:- ; R
“(8) The Returning Officer, on receipt of result sheets under sub-ruje )
(7} shall enter or cause to be entered the tota] number of voteg polled by ~

In rule 81, in sub-rule (1) [Notfn. dated 19-2.2015 - |

(i) In clause (a), on book page (PR)81, for “Form 20", the words '
"Form 20 or Form 20-A" substituted and for “Form 16", the words "Form sh
16 or Form 16-A" substituted;

(ii) In clause (b), on book Page (PR)81, for “Form 21", the words
"Form 21 or Form 21.A" substituted and for “Form 17", the words “Form
17 or Form 17.A” substituted;

(iii) In clause (c), on book Page (PR)81, for “Form 22", the words
"Form 22 or Form 22-A" substituted and for “Form 18", the words "Form
18 or Form 18-A" substituted; ,

(iv) In clause (d), on book page (PR)81, for “Form 23" the words- £ .- ..
"Form 23 or Form 23-A" substituted and for “Form 19", the words "Form F
19 or-Form 19-A" substituted. k

i

In rule 82, on book page (PR)81 [Notfn. dated '19~2-2015 1, for
“Form 20, 21, 22 or 23" the werds “Form 20 or 20-A, 21 or 21-A, 22 or |
22-A or 23 or 23.A” substituted,

In rule 84, on book Page (PR)84 [Notfn. dated 19-2-2015),- .

(i) In sub-rule (1), for “ Form 16, 17, 18 or 19" the words "Form 16 or
16-A, 17 or 17- A, 18 or 18-A or 19 or 19-A" substituted and for “Form 20,
21, 22 or 23" the words "Form 20 or 20-A, 21 or 21-A, 22 or 22-Aor 23 or .
23-A" substituted; o C .

(ii) In sub-rule (2), for “ Form 20, 21, 22 or 23", the words "Form 20
or 20-A, 21 or 21-A, 22 or 22-A, or 23 or 23.A" substituted;

(iii) sub-rule (3) substituted:-

“(3) Nothing in sub-rule (1) shali confer any power op authority upon
the District Election officer to open any envelope containing counted

ballot papers or to direct recounting of votes or recounting of votes by
detachable memory module (DMM).”,

In rule 86, on book bage (PR)83 [Notfn. dateq 19-2-2015 3, for
“Rules 67 and 68", the words "Rules 67, 72-P, 86 and 72-R" substituted;
In rule 88, on book page (PR)83 [Notfn. dated 19-2-2015 ), for
“Rule 87" the words "Rule 87 and 72-R" substituted;
In Rule 88, on book page (PR)8S, after sub-rule (2), sub-rule (3)
inserted [Notfn, dated 11-9.901 4]:- ,
“(3) After conduct of election by Electronic Voting Machine (E.V.M.),
the Detachab]

e Memory Module (DMM) and ajl necessary material
relating to election shall be retainéd for such period, as the commission
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méy, by general or special order, direct.”

Amendments in Forms - Not reproduced, See amending notifications |
dated 11-9-2014; dated 23-1-2015; & dated 19-2-2015 respectively.

MADHYA PRADESH PANCHAYAT (UP SARPANCH, PRESL.
DENT AND VICE- PRESIDENT) NIRVACHAN NIYAM, 1995

[Notfn. No. F-16-2-2014-XXTI-P-2, dated 5-12-2014, Pub. in M.P..Raj-

patra (Asadharan), dated 5-12-2014, p. 1118.]

In rule 3, ' ,
(1) On book page (PR)279, For sub-rule (3), the following sub-rule

shall be substituted namely:-

“(8) (a) The post of Chairman in the first election, shall be reserved

* in descending order for the Schedule Caste/Schedule Tribe in those

districts where the population of such Schedule Caste/Schedule Tribe,
as the case may be, is more in percentage with respect to their total
population in those districts, thereafter in subsequent elections, the post
shall be reserved by rotation for SC/ST in those districts, as the case may
be, where such population of SC/ST is not less than one lakh. After the

authorized latest publication of census data every ten year, the Teserva- ..o .-
ding order for Schedule

tion” shall be-made afrésh in descen
Caste/Schedule Tribe in such above manner: _ o
Provided that in Scheduled Areas, the office of Chairperson for
Scheduled Tribes shall be reserved in accordance with the provisions of
Section 129-E:
Provided further that the Zila Panchayat or Janpad Panchayat; as
the case may be, where there is no reservation of seats for Scheduled

. Castes or Scheduled Tribes or Other Backward Classes as the case may

be, or of women belonging to any of these categories, shall be excluded

~ from drawing of lots for the reservation of Office of Chairperson for such

Scheduled Castes or Scheduled Tribes or Other Backward Classes or of
women belonging to any of these categories as the case may be.

(b) The seats shall be reserved for other Backward Classes by
rotation by drawing of lots;

(c) The seats are to be reserved in Zila Panchayat for Categories of
Scheduled Castes, Scheduled Tribes and Other Backward Classes and
in each category alongwith general seat, half of the total number of seats

shall be reserved by rotation for women, by, drawing of lots." ;

"~ "(2) on book page (PR)280, for sub-rule (6), the following sub-rule
shall be substituted, namely:-

“6) In subsequent general election, the Zila Panchayats previously - |

-reserved shall be excluded from drawing lots, for that particular
categories.” ' :
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,  MADHYA PRADESH PANCHAYAT SAMVIDA SHALA
“SHIKSHAK (EMPLOYMENT AND CONDITIONS OF
| ~ CONTRACT) RULES, 2005

[Notfn. No. F. 2.01-2013-XXII-P-2, dated 24-9-2014, Pub. in M.P. Raj-
patra (Asadharan), dated 24-9-2014, p. 902.]
In rule 6, on book page (PR)475, for sub-rule (2), the following

sub-rule substituted namely:-

«(9) *Samvida Shala Shikshak Eligibility Examination’, hereinafter.

referred to as Eligibility FExamination’, as prescribed shall be conducted
for the employment of Samvida Shala Shikshak. The eligibility ex-
amination shall be conducted by an agency prescribed by the Govern-
ment. The validity of the eligibility examination shall be for two years
after declaration of result or next eligibility examination to be held,

which will be earlier.”-

Cor

r
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PAN. RAJ AVAM GRAM SWARAJ ADHINIYAM, 1993 (PA)]

Sectionwise Consolidated
- Outline of Amendments made in
M.P. Panchayat Raj Adhiniyam, 1993

The Act has been amended by the following amending Acts and
Notifications ;—

1. MP 26 of 1994;
2. MP 32 of 1994:
3. MP 39 of 1995;
4. MP 02 of 1997:
9. MP 19 of 1997;
6. MP 43 of 1997;
7. MP 28 of 1998;
8. MP 05 of 1999:
9. Notfn. 20-3-1999, Pub. on 24-3-1999;
10. MP 14 of 2000:
11. MP 03 of 2001
12, MP 23 of 2001;
13. MP 18 of 2004;

LEMPO8 6f2005; T e

15. MP 20 of 2005:
16. MP 27 of 2006;
17. MP 18 of 2007:
18. MP 26 of 2011,
19. MP 26 of 2012:
20. MP 21 of 2013; and
21. MP 29 of 2013.

The Sectionwise Consohdated Qutline -of - Amendments ‘isas
under:—

Citation amended: 3 of 2001.
Section 1:
(a) Sub-section (1) amended 3 of 2001.
(b) Sub-section (2), proviso added 43 / 1997.
Section 2;
(a) Clauses (i-a) & (ii-a) ins. 18/ 2007 :
tb) Clause (iii) subs. 28/1998. i
(c) Clauses (iv) and (v) subs. 26/94.
{d) Clause (viii) subs. 5/1999.
() Clause (xx) amended Y6/2004.
(f) Clauses (xxiv-a), (xxiv-b} & {XX]V c) ins. 26/2012.
(g) Clause {xxv-a) ins. 43/1997.
(h) Clause (xxv-b) ins. 18/2007.

-
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Section 5-A: Inserted 3 of 2001.
Section 6: Subs. 3 of 2001.
(a} Sub-section (1) amended 26/94, subs 16/ 2004.
(b) Sub-sec. (2) subs. 2/1997, amend. .23/2001, subs. 20/2005.
{c) Sub-setction (3}, subs. 39/95.
(d) Sub-section (6) ins. 26/94.
(e) Sub-section (7) & (8) ins. 5/1999.
Ss. 6-A to 6-C: Inserted. 3/2001.
- Section 7: Subs. 43/1997. |
{(a) Marginal heading subs. 26/1994.
(b) Sub-section {1) and (2) amend 26/94.
(¢} ClL. {(j-1) to (j-iv) ins. 5/1999. -
(d} Sub-sec. (1), cls.(k) to (vv) subs. for cl.{(k) by 3/2001. -
(e) Sub-section (2}, cl.(e) subs. 5/1999,
(f) Sub-section (2-A) ins, 5/1999,
Ss. 7-A to 7-M: Inserted 3 of 2001.
Section 7-A: Sub-section (1} subs. 16/2004.,
Section 7-B: Subs. 16/2004.
(a) Sub-sec. (2) subs. 20/2005.
(b) Sub-sec. (3) omitted. 20/2005.
- c) Sub-see. (6)-inserted 18/2007. .. == .. .- .
Section 7-C: Omitted. 16/2004. '
Section 7-F: Subs. 16/2004.
Section 7-G: Subs. 16/2004 & 20/2005.
Section 7-GA & 7-GB: Ins. 16/2004.
Section 7-J: .
{a) Cl (c) & (d) of sub-sec. (1) Subs. 23/2001.
(b) Sub-sec. (4) subs. 23/2001, amend. 16/2004 & 20/2005.
(c) Sub-section (5) omitted 16/2004.
Section 10: Proviso subs. 26/94.
Section 13:
fa) Sub-sections (1) and (2) subs. 26/94.
(b) Sub-section {3) omitted 26/94."
{c) Sub-section {4), cl.(i) amended 5/1999.
(d) Sub-sections (5) & {6) amended 18/2007.
(e) Sub-section (6), second proviso omitted 26/94 and remaining
proviso omitted 5/1999, ¢ ¢
(f) Sub-section (7) omitted 26/94 and ins. 5/ 1999,
Section 14: Sub-section (2} amended 26/94.
Section 16: omitted 26/94.
Section 17:
(a} Sub-section {2), cl. (i}, proviso added 43/1997.
(b) Sub-s?ction (3) amended 18/2007.
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(c) Sub-section (4)- Proviso added. 39/95. _
" {d) Sub-section (5} subs. 26/94 & 20/2005. ¢
Section 18:
{a) Sub-section (1) & (2) subs. 26/94.
(b} Amend. 16/2004.
Section 19: Subs. 26/94.
Section 20: Sub-sec.(2) provise, cl.{i) subs. 26/94.
Section 21: -
(a) Sub-section (3), Clauses (i) & (iii) amended 18/2007.
(b) Sub-section (4) ins. 2/1997.
Section 21-A Ins. 5/1999.
Section 22: _
(a) Sub-section (1), cl.{ii} Omitted 26/94, cl.(
2/1997 & cl.{iv) ins. 2/1997.
(b) Sub-section (2),(3),(4).(5) &(6) omitted 26/94.
(c} Sub-section (7) subs. 26/94.
Section 23:

(a) Sub-section {3) amended 26/94. )

(b) Sub-section (3) cl.(i), proviso added 43/1997, amended 5/ 1999,
(c) Sub-sections {4) & (5) amended 18/2007. - .
(d}Sub-section'(5) amenided 26/94, Proviso below omitied 5/ 1999,

(¢) Sub-section (6) ins. 5/1999. '

Section 24: Omitted 26/94.
§ Section 25: :

s {a) Sub-section (1) subs. 26/94 and 20/2005.

T' (b} Sub-section (2), cL.(i), ,

? (i) proviso ins. before existing proviso 43/1997.

3. : (1i) existing provisos amended 43/1997 & 18/2007.

)05.

iti) further proviso ins.

O o R e e R o o

{ Section 27: Sub-section (2), Proviso subs. 26/94.
[ Section 28: S
] (a) Sub-section (1).amended 32/1994.

{b) Sub-section (3), clauses (i} & (iil) amended 18/2007.
i (c) Sub-section (4}, ins. 2/1997.
5; Section 29: '

. {a} Sub-section (1), clause (ii) omitted 26/9?'4.
(b) Sub-section (1) clause.(v), further proviso ins.:2/1997.
(c) Sub-section (1), clause (vi) & proviso ins. 2/1997.
- [d) Sub-section (2) and (3) omitted 26/94.

_. (€) Sub-section (4) subs. 26/94.
_ﬁ_ Section 30

{a) Sub-sec. (3), cl.(i), proviso added 43/97 and Cl. amended 5/99.
(b) Sub-sections (4) & (5) amended 18/2007.

ining

4 ... {c) Sub-section (3) subs. 26/94. - — - -~ e
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(c} Sub-section (5), proviso omitted 5/1999,
(d) Sub-section (6) inserted 5/1999.

Section 31: Omitted 26/1994.

Section 32:
(a) Sub-section (1) subs, 26/1994 & 20/2005.

(b) Sub-section (2}, cl.(i) amended 43/1997 and its 1st proviso
amended 18/2007 and 2nd proviso subs. 5/1999.

(c) Sub-section (3) subs. 26/1994.
Section 33-A, Ins. 2/1997.
Section 34: Sub-section (2) Proviso, cl.(b) omitted 26/94
Section 35:
{a) Sub-section (1) amended 32 /1994. :
(b) Sub-section (3), Clauses (i) & (iii) amended 18,/2007.
{c) Sub-section (4) ins. 2/1997.
Section 36; '
(a)} Sub-section (1), Clauses (ca), (ch) & (cc) ins. 16/2004.
(b) Sub-section (1), Cl.(ca), subs. 8/2005 & omitted 18/2007.
(c) Sub-section (i), cl. {e) substituted 5/1999.
(d) Sub-section (2)(a) amended 26/1994 and 5/1999.
(e) Sub-section (1), cl. (I} ins. 14/2000.
- () Sub-section (1}, (_:-'I. (m) deleted 27/2006..-:- -~ . - -
Section 38: ' :
(a) Sub-section (1) subs. 26/94.
(b) Sub-section {1) cl. (b} subs. 43/1997.
(c) Sub-section (2) omitted 43 /1997,
Section 39:
(a) Sub-section (1), cl.(b) omitted 43/1997.
(b) Sub-section (2) subs. 26/2012.
(c) Sub-section (3) subs. 43/ 1997.
(d) Sub-section (4) amended 26/94.
Section 40: :
(@) Sub-section (1), cl.{¢) ins. 2/1997, proviso added 43/1997.
(b) Sub-section (1), IInd proviso subs. 20/2005.
(¢} Sub-section {2) amended 26/94.
Section 41: Subs. 26/94. '
$.42-A: inserted 26/94.
$.43: Subs. 26/94.
S.44:
(a) Sub-section (3) amended 43/1997.
. (b) Sub-section (4), (5),(6) & (7} amend. 26/94,
(c) Sub-section (5) amended 26/2012.
5.47:
(a) Sub-section (1) amended 26/94,
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(b) Sub-section (2-4) ins. 26/ 94
(c) Sub-sec.(4), Third proviso inserted 26/94 & omitted 39/1995.
(d) Sub-section {(4-A), inserted 39/95.
(e) Sub-section (5), subs. 26/94.
() Sub-section (5}, subs. 32 of 1994.

Ss.47-A & 47-B: Inserted after $5.47 by 39/1995.

Section 49: Amended 3 of 2001.

Section 49-A:
(a) Ins. 2/1997.
(b) Cl.(ix) ins. 43/1997.
{c) Certain items omitted and some inserted 3 of 2001.

Section 90: Sub-section (1-a) ins. 2/1997.

‘Section 51: amended 43/1997.

Section B2:
(a) Marginal note amended 26/1994.
(b) Sub-section-{1) subs. 2/1997.
{(c) Sub-section (2) subs. 43/1997.

Section 53:
(a) Sub-section (1) subs. 43/1997.
(b) Sub-section (1), cls. (a) subs. 26/2012.

Section 55: Sub-séc:*(3-a) iNS. 5/ 1999, = izl LTS e

Section 56: '
(a) Amended 26/1294. S
{(b) Sub-section (2}, proviso subs. 28/1998.

Section 56-A: Inserted 18/2007.

Section 60: Amended 26/1994.

Chapter VI-A: Ins. 43/1997.
Ss. 61-A to 61-G ins. 43/1997.

Section 61-A: Subs. 21/2013. ____

. Section 61-B: Amended 21/2013.

Section 61-C: Subs. 21/2013.

Section 61-D: Sub-section (3) subs. 21/2013.

Section 61-E: Subs. 21/2013.

Section 61-EA: Ins. 21/2013

Section 61-F: :
(a} Sub-sections (1), (2) & (3) renumbered 29/2013.
(b) Sub-section (1) ins, 29/ 2013

Section 66:
(a) Sub- sectlon (6) amended 26/1994.
(b} Sub-sections (4), (5] (6} amended 32/1994 [7.10.94].
(c}) Sub-section (4) subs. 43/1997.
(d) Sub-sections {5) & (6} subs. 2/1997.
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‘THE MADHYA PRADESH PANCHAYAT RAJ
AVAM GRAM SWARAJ ADHINIYAM, 1993

(No. 1 of 1994)

[Received the assent of the Governor on the 24thH January, 1994,
assent first published in the “Madhya Pradesh Gazette (Extraordinary)”
dated the 25th January, 1994]. And subsequently amended by:-

1.

+,
H

o

® N oo

M.P. Act No. 26 of 1994, w.e.f.30.5.1994;
M.P. Act No. 32 of 1994, w.e.l. 7:10.1994; and
M.P. Act No.~39 of 1995, w.e.f..19.12.1995.

M.P. Act No. 2 of 1997, w.e.f. 7-1-1997 but Ss.16 & 18 from
1-10-1998.

M.P. Act No. 19 of 1997.

M.P. Act No. 43 of 1997, w.e.l. 5-12-1997.
M.P. Act No. 28 of 1998, w.c.f. 4-8-1998.
M.P. Act No. 5 of 1999, w.e.f. 5-4-1999.
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9. Notfn. F.1-8-97-XXII-P-2.-Dated 20th March 1999, Pub.in
Rajpatra Ext. dated 24th March 1999, p. 334, amending
S.129-E(1) in its application to the Scheduled Area.

10. M.P.Act No. 14 of 2000, w.e.f.26-1-2001.
11. M.P. Act No.3 of 2001, w.e.f. 26-1-2001.
12. M.P. Act No.23 of 2001, w.e.f. 10-10-2001.

13. M.P. Act No.16 of 2004, w.e.f. 1-1-2005 (except the amend-
ments made in $.36, which came into force on 15-12-2004).

14. M.P. Act No.8 of 2005, w.e.f. 12-4-2005.
15. M.DP. Act No.20 of 2005, w.e.f. 30-8-2005.
16. M.P. Act 27 of 2006, w.e.f. 1-9-2006.

17. M.P. Act 18 of 2007, w.e.f. 25-5-2007.
18. M.P. Act 26 of 2011, w.e.f. 10-8-2011.
19. M.P. Act 26 of 2012, w.e.f. 23-5-2012.
20. M.P. Act 21 of 2013, w.ef. 24-4-2013.
21. M.P. Act 29 of 2013, w.e.f. 10-9-2013.

Note:-The Provisions of the Madhya Pradesh Panchayat Raj (San-
shodhan) Adhiniyam, 2001 shall not apply to the Scheduled areas so
far as they are inconsistent with the provisions of Chapter-XIV-A of the
Act and the provisions of “The Panchayats (Extension to the Scheduled
Areas) Act, 1996 (No. 40 of 1996)".

'An Act to consolidate and amend the law relating-to estab-

lishment of Panchayats with a view to ensure effective involvement
of the Panchayati Raj Institutions in the local administration and
development activities

COMMENTARY

1. Intention of the Government.-1t would be clear from the Preamble
that the intention of the Government was to consolidate and amend the law
relating to establishment of the Panchayats and the laudable was to ensure

effective involvement of the Panchayat Raj Institution- in- the Local -Ad--

ministration and Development Activities. Ajay Tripathi v. State of M.P.,
2009(1) MPLJ 75 = 2009 (1) JLJ 257 = 2008 (5) MPHT 195 (D.B.).

2. Purpose.-The enactment is for the purpose of acquiring welfare of
citizens. Kamal Kishore v. Janpad Panchayat, Nalkheda, 2000 (1) MPLJ
309 = 1999 (2) MPLJ 470 = 2000 (1) MPHT = 212 = 1999 (2) JLJ 370.

3. Principles of Interpretation of Statutes.-[1} The law in the
Court's keeping is just not a system of logical abstraction. Nor it is a
bucket of readymade answers determined by any general formula or
principle in advance. In a famous passage Mr. Justice Holmes said:

“All rights tend to declare themselves absolute to their logical
extreme. Yet all in fact are limited by the neighbourhood of principles
of policy which are other than those on which the particular right is
founded, and which becomes strong enough to hold their own when a
certain point is reached. The boundary at which the conflicting inter-
ests balance cannot be determined by any general formula in advance,

e e p—
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but points in the line are helping to establish it, are fixed by decisions
that this or that concrete case falls on the nearer or further side.”
Hudson County Water Co. v. Macrter, (1907) 209 US 349, (355-356).
19] Tt is true when a word has been defined in the interpretation clause,
prima facie that definition governs wherever that word is used in the
body of the statute unless the context requires otherwise. “The context”
as pointed out in the book Cross- Statutory Interpretation (2nd Ed. 43)
“s both internal and external”. The internal context requires the
interpreter to situate the disputed words within the section of which
they are part and in relation to the rest of the Act. The external context
involve determining the meaning from ordinary linguistic usage (in-
cluding any special technical me anings) from the purpose for which the
provision was passed, and from the place of the provisions within the
general scheme of statutory and common law rules and principles.

[3} To place a reascnable construction on any particular statutory
provision it will be the duty of the Court not only to read the provision
first literally to construe it on its plain language but in order to clear
doubts to read it also in its context and setting in conjunction with
other cognate or collateral provision of the same enactment. This
course is verily mandated by the superior and progressive norm of
‘purposive interpretation’ to advance and promote effectively the legis-
lative intent and object. Lest social welfare legislations may lose their
force, efficacy and relevance upsetting the constitutional order. Lal-
taprasad v. Ramcharan, 1989 MPLJ 233. .- -

. [4] If the words used are capable of one construction only, thenit

would not be open to the Courts to adopt any other hypothetical
construction on the ground that such construction is more consistent
with alleged objects and policy of the Act. Shivragj v. Ashalata, 1989
MPLJ 202.

[5] A decision cannot be applied as a precedent when there is a
difference in language of the provision. Ghanshyamdas Gupta v.
Devilal, 1989 MPRCJ 173 (SC).

4. Legislative intent.-[1] Great artistry on the Bench as elsewhere =

is, therefore, needed before we accept, reject or modify any theory or
principle. Law as creative response should be so interpreted to meet
the different fact situations coming before the Court. For, Acts of
Parliament were not drafted with divine prescience and perfect clarity.
It is not possible for the legislatures to foresee the manifold sets of facts
and controversies which may arise while giving effect to a particular
provision. Indeed, the legislatures do not deal with the specific con-
troversies. When conflicting intetests arise or defect appears [rom the
Jlanguage of the statute, the Court by consideration of the legislative-
intent must supplemeént the written word with “force and life”. See, the
observation of Lord Denning in Seaford Estate Ltd. v. Asher, (1949) 2
KB 481 at p. 498. Pushpa Devi v. Milkhi Ram, AIR 1990 SC 808. [2]

' Where the language of the statute is clear, plain and unambiguous, it

is the plain duty of the Court to give effect to it. No amount of hardship
would call for not faithfully implementing the mandate of the Legisla-
ture.Bihari Choudhari v. State of Bihar,1984 UJ (SC) 619.
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[3] It is a settled principle that the interpretation of the provisions
of a statute should conformn to the legislative intent as far as possible
and the Courts should not take a narrpw or restricted view which will'" "
defeat the purpose of the Act. Vatanmal v. Kallashnath, 1989 MPRCJ

198. :

[4] Presumption is that a legislature never uses surplusage of 5
words. The meaning of statute which leads to manifest contradiction, '
or to some inconvenience or absurdity, hardship, injustice or that may
do violence to legislative intent is to be avoided. Interpretation of
statutes should be reasonable and sensible. Shriniwas v. Keshrichand,
1985 RAJ LR 57. _

5. Legislative drafting.-Legislative drafting will reach its peak of
glory when perfection is attained in demonstrably manifesting the
legislative intent by unequivocal language. But it is equally undeniable
that language at its best is a very imperfect vehicle of conveying the
intent of the speaker. Legislature speaks through legislation and tries
its utmost to convey what it intends to do by the legislation but even
best of draftsmen cannot claim to attain perfection. Stale of Karnataka
v. Hansa Corporation, AIR 1981 SC 463.

6. Marginal Note.-The marginal note to a section cannot be
referred to for the purpose of construing the section but it can certainly

~ be relied upon as indicating the drift of the section or, to use the words

"ol Collins MR in Bushel v. Hammond, (1904) 2 KB 563, to show what
the séction is dealing with. It cannot control the interpretation of the .
words of a section particularly when the language of the section is ¢lean
and unambiguous but, being part of the statute,it prima facic {u-
nishes some clue as to the meaning and purpose of the section. Bengal
Immunity Co. Ltd v. State of Bihar, AIR 1955 SC 661 = (19565) 2 SCR
603 Ref. K.P.Varghese v. LT. Officer, Ernakulam, AIR 1981 SC 1922.

7. Retrospective operation.-The rule of construction of statutes

is that no statute, unless it be a statute dealing with procedure only,
should be construed to have a retrospective operation unless it so
provides either expressly or by necessary implication or intendment
and a statute is not be construed to have greater retrospective opera-
tion than its language renders necessary, When a slatute deprives a
person of his right to sue or affects that right, its retrospective
character must be clearly expressed. Gokuldas Pagaria v. Parmanand,
AIR 1967 MP 265=1967 JLJ 581=1967 MPLJ 564.

Be it enacted by the Madhya Pradesh Legislature in the Forty- ’

Fourth Year of the Republic of India as follows:-
CHAPTER I-PRELIMINARY
1. Short title, extent and commencement.-{1) This Act may be
called the Madhya Pradesh l[Panchayat Raj Avam Gram Swaraj|-
Adhiniyam, 1993 :

1  Subs. by M.P. Act 3 of 2001, w.e.f.26-1-2001.

——
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(2} It extends to the whole of Madhya Pradesh:

YProvided that it extends to the Scheduled Areas subject to the
exceptions and modifications as are provided in Chapter XIV-Al)

(3) It shall come into force at once,

2. Definitions.-In this Act, unless the context otherwise re-
quires:— :

 {i) "block” means such area in a district as the Governor may
specify to be a block under sub-section (2) of Section 10;

2[[i-a] ‘Committee of Gram Sabha’ means standing committee, ad
lﬁc commitiee or any other committee of members of Gram Sabhaj:

. (if) “Cooperative Society” shall have the same meaning assigned to
it in the Madhya Pradesh Cooperative Societies Act, 1960 (No. 17 of
1961);

3[[ii—a] ‘Development Commissioner’ shall have the same. meaning
as assigned to it in clause {(h} of Section 2 of the Special Economic
Zones Act, 2005 (28 of 2005)];

4[{iii) ‘District’ means a district notified by the State Government to

be a district for the purposes of this Act, and includes one or more
revenue district_s so modified).

- 5 [(iv) “Election” means an election fill a seat or seatsin a Panchayat
and includes election of Sarpanch of Gram.Panchayat. - - ...-.....

(V) “Election Proceedings” means the proceedings commencing
from the issue of the notice for election and ending with the declaration: -
of results of such election.]

(vi) “factory” shall have the same meaning as assigned to it in the
Factories Act, 1948 (LXIII of 1948);

(vii) “Gram Panchayat” means a Cram Panchayat established
under sub-section (1) of Section 10;

6[(Viii) ‘Gram Sabha’ means a body consisting of persons registered
in the electoral rolis relating to a revenue. village or-forest village:
comprised within the area of the Gram Panchayat).

COMMENTARY

Gram Sabha.-[1] In the Constitution (Seventy Third Amendment) Act,
1992 [20-4-1993), the term 'Gram Sabha’ has been defined thus-

“Gram Sabha” means a body consisting of persons registered in the
electoral rolls relating to a village comprised within the area of
Panchayat at the village level " )
12].Clause (viii) of section 2 ‘deﬁnes_.éi_milar]yiby‘saying-that it is a body

s w

consisting of persons registered in the electoral rolis relating to a revenue

1 Ins. by MP 43 of 1997 (5-12-1997).

2 Ins. by MP Act 18 of 2007 [25-5-2007].

3 Ins. by MP Act 18 of 2007 [25-5-2007).

4 Subs. by MP Act 28 of 1998 [4-9-1998].

5 G&MMMWH@&WMR%MH%M%&%L
6 Subs. by M.P.Act 5 of 1999 [5-4-1999].
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village or a forest village comprised within the area of the Gram Panchayat.

i3] The definition clearly means that Gram Sabha shall be the lowest
unit comprising of one or more ’gaons’. There may be‘one or more ‘gaons’ in
a Gram which shall be specified by the Governor by public notification.
There will be one Gram Sabha for each Gram, specified by the Governor.

(ix] “Janpad Panchayat” means a Janpad Panchayat established
under sub-section (2) of Section 10;

(x) “Local Authority” shall have the same meaning as assigned to it
in the Madhya Pradesh General Clauses Act, 1957 (No. 3 of 1958);

(xi) “Member” means a panch of a Gram Panchayat, a member of a
Janpad Panchayat or a member of a Zila Panchayat, as the case may
be;

(xii)"offensive matters" include animal carcasses, duﬁng, dirt,
sewage or putlrid substances or filth of any kind;

(xiii) “Office bearer” means a panch, sarpanch or upsarpanch of a
gram panchayat, a member, President or vice-president of a Janpad
Panchayat or a member, or president or vice-president of Zila
Panchayat, as the case may be; '

(xiv) “Other Backward Classes” mean category of persons belong-

ing to backward classes as notified by the State Government;

(xv) “Owner” when used with reference to any-land or building. - .- :

includes the person receiving the rent of the land or building or of any
part of the land or building, whether on his own account or as agent
or trustee for any person or society or as a receiver;

(xvi) “Panch™ means a panch of a Gram Panchayat; _
(xvii) “Panchayat” means a Gram Panchayat, a J anpad Panchayat
or a Zila Panchayat, as the case may be;

(xvili) “Panchayat Area” means the territorial area of a Panchayat
establishment under this Act;

(xix) “Population” means the population as ascertained at the last
. preceding census of which the relevant figures have been published;

(xx) “President” and “Vice-President” means the President and

Vice-President respectively of a liGram Nirman Samiti or Gram Vikas

Samiti or Janpad Panchayat] or Zila Panchayat, as the case may be;

(xxi) “Prescribed Authority” in any provision of this Act means such
officer or authority as the State Government may, by notification,
direct to discharge the functions of a prescribed authority under that
provision; i

COMMENTARY

Prescribed Authority.-The members of Janpad Panchayat submitted
a No Confidence Motion to the Addl. Collector who convened the meeting
of Janpad Panchayat and petitioner challenged the legality of the order to

"1 Subs. for the words “Janpad Panchayat™ by M.P. Act 16 of 2004, w.e.f. 1-1-2005
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convene meeting. Held that the Collector alone ought to have exercised the

_ power under S. 28(2) of the Adhlmyam and not the Addl. Collector. The - -

initiative taken by the Addl. Colleétor i 18, therefore liable to be condemned
as the one without authority of law and in violation of the mandatory
provision of S. 28(2) of the Adhiniyam. Ayodhya v. State of C.G. and Shankar
Prasad v. State of C.G., 2006(2) CGLJ 247 . '

(xxii} “Public Market” or “Public Mela” means a madrket or mela as
the case may be; notified under the proviso to Section 58;

(xxiii) “Public Place” means any place, building ‘or structure not
being private property, which is open to use of the public, whether
such place, building or structure is vested in a Panchayat or not;

(xxiv) “Public Street” means any street, footway, road, square, alley
or passage used by the public whether permanently or temporarily;

[[xxiv a) "Resolution” means subject to the provisions of this Act,
the resolution passed in the meeting of-the Panchayats and has been
mentioned in proceeding register;

(xxiv-b) “Secretary” means Secretary or Asswtant Secretary of the
Gram Panchayat, Gram Sabha or any Comm1ttee of Gram Panchayat
or Gram Sabha, as the case may be;

_ (xxiv-c} “Social audit” means opinion of the members of Gram
Sabha relatlng to expendxture in respect of quality of comimunity work
and beneﬁcia.ry oriented work executed in the Gram Sabha area;]

(xxv) “Sarpanch” and “Up-Sarpanch” means the Sarpanch and up- _
Sarpanch respectively of a Gram Panchayat, as the case may be;

I(xxv a) “Scheduled Areas” means the Scheduled Areas referred to
in clause {1) of Article 244 of the Constitution of India;]

[(xxv b) "Special Economic Zone' shall have the same meaning as
assigned to it in clause (za) of Sectlon 2 of the Special ECOI]OI‘I]IC Zones
Act, 2005 (28 of 2005)]; :

(cxvi) “Standlng Committee” means a Standmg Committee of a
.Panchayat, a'Janpad Panchayat or a Zila Panchayat constituted under
the provisions of this Act, as the case may be;

(xxvii) “State Election Commission” means State Electien Commis-
sion constituted by the Government under Article 243 k (1} of the
Constitution:

{ooviii) | “Tax” includes a tax, cess, rate- of fee lewable under thlS Act;

- {xxix) “Vﬂlage means a village specified by the Governor by public
notification to be a village for the purposes of this Act.and includes.a
group of villages so spemﬁed

Explanation.-Term village 1nc1udes revenue village and forest vil-
lage

1 Clauses (xxiv-a to ¢) inserted vide M.P. Act No. 26 of 2012 [23-5-2012].
2 Ins. by MP 43 of 1997 [5-12-1997).
3  Ins. by MP 18 of 2007 [25-5-2007).
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[xxx) “Zila'Panchayat" means é Zila Panchayat establishéd uhder
sub-section (3) of Section 10.

CHAPTER 11I-GRAM SABHA

3. Notification of village.-The Governor shall by public notifica-
tion specify a village or group of villages to be a village for the purpose
of this Act.

COMMENTARY .

1. Exclusion of certain village from a certain erstwhile Gram

Panchayat.-See comments under S.125 and M.P. Panchayat (Alteration of
limits, Disestablishment or Change of Headquarters) Rules (1994), R.3.
Lalsingh v. State of M.P., 2005 (1) MPL.J 348=2005 (2) MPHT 346=AIR
2005 NOC 250 (MP). -

9. Constitution of Gram Panchayat with head quarter at a par-
ticular place by State Government cannot be interfered with.- A
preliminary notification creating a unit of local Government described as
“village” grouping certain villages, when published, the decision of the
Authorities in constituting a Gram Panchayat by a particular name was
perfectly in accordance with law. The High Court will not sit over judgment
on such decision as a court of appeal and would not substitute its own views.
The notifications having been issued in exercise of powers which were
- legislative in character, were in accordance with law and the decision called

for no interference. AIR 1990 SC 261 Foll,, 1993 MPLJ 767=1991 JLJ'715 "~ e

Rel. Rajdhar Singh v. State of M.P., 1995 MPLJ 152.

3. Village.-A village’ has a different meaning under this Act than what
. we understand in the natural course. The definition given in clause (xxix)
of Section 2 read with the provisions of this xcction makes it clear that a
village’ under the Act may be one or group of more than one villages as
specified by the Governor.

4. List of voters of a village.-For every village specified under "

Section 3 there shall be a list of voters which shall be prepared in
accordance with the provisions of this Act and rules made thereunder.

5. Registration of voters of a village.-Every person who-is -

qualified to be registered in the Assembly roll relatable to a village or
whose name is entered therein and is ordinarily resident within the
village shall be entitled to be registered in the list of voters of that
village: :

~Provided that—

{a) no person shall be entitled to be registered in the list of voters
-for more than one village;

{(b) no person shall be entitied to b_',c,.registerod in the list of voters
if he is registered in the elecloral roll relating to any other local
authority.

Explanation.-

R

srkeas
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(1) The expression “ordinarily resident” shall have the meaning
assigned to it in Section 20 of the Representation of the
People Act, 1950 (No. 43 of 1950} subject to the modification
that reference to “Constituency” therein will be construed as
a reference to “village”.

(2) A person shall be disqualified for registration in the list of
voters of a village if he is disqualified for registration in the
Assembly roll.

'COMMENTARY

1. Registration in the voter’s list.-[1] Where a person is registered
in the electoral roll of any other local authority, he is not entitled to be
registered in the list of voter of a village. Uttamchand v. State Election
Commisstoner of M.P., 2005 (1) MPL.J 168.

[2] A bare perusal of Section 5 nowhere provides for its vice- versa
position. It means that by virtue of the provision of S.5, a person is not
prevented from getting his name entered in the electoral roll of Municipal
Council, if his name is already registered in the electoral roll of the village.
It 1s not contemplated under law that a person entered in the name of voter
list of village, is disqualified from contesting the election of councillor in due
manner. Rajaram Ahirwar v State of M.P., 2008 (3) MPL.J 185.

2. General.-[1] Section 4 makes provision for preparing a list of voters

for each and.everyvillage tobe prepared in accordance with-the rules made *- =7 - -

under this Act. This section makes provision for persons whose name shall
be registered in the list of voters of a village: The following persons shall be
entitled to get themselves registered in the aforesaid list:-

(i) Every person who is qualified to be registered in the list of voters
prepared for thé legislative assembly relating to that village;

(i1) Every person whose name is already entered in the Assembly roll
relatable to that village;

Both the above mentioned kind of persons shall be entitled to be so

registered, provided they aré ordinarily resident of that village. It simply = -

means that whatever may be reasons for their inclusion in the list of
Assembly poll, this additional qualification should also be there that they
are ordinarily resident of that village. Not only this there are other condi-
tions too laid down in the proviso attached to this section as under:-

(a) No person shall be entitled fo be reglstered in the roll of more than
one village; and -

. (b) If a person is registered in any other local authority, meaning any
muynicipality or nagar panchayat etc., then hé shall not be reglstered in the

~poll'6F voters prepared for t‘hat’vﬂlage e e v

[2] It is also spemﬁcally provided in the Explanatmn attached to the
section that a person who is disqualified to be inlcuded in the list of voters
of the Assembly relating to that village, he shall also not be registered in
the list of voters prepared for that v111age under this Act.




(PA)22 PANCHAYAT RAJ AVAM GRAM SWARAJ ADHI., 1993 S. 5-A

![5-A. Constitution and incorporation of Gram Sabha.-There shall
be a Gram Sabha for every village. The Gram Sabha shall be a body
corporate by the name specified therefor having perpetual succession
and a common seal and shdll by the said name sue and be sued and
shall subject to the provisions of this Act and the rules made there-
under have power to acquire, hold and dispose of any property mov-

-able or immovable, to enter into contract and to do all other things

necessary for the purpose of this Act

COMMENTARY

1. Legislative changes.-It is a new section inserted by M.P.Act 3 of
2001, w.e.f. 26-1-2001.

2. Gram Sabha.-[1] This section declares that there shall be a Gram
Sabha for each and every village and as per definition of *village’ given in
clause (xxix) of section 2, village’ shall mean that which is so specified by
the Governor.

[2] The section further states that each and every Gram Sabha shall be
a'body Corporate by the name specified therefor and shall have perpetual
succession and all other characters of a body Corporate shall apply to it.
Under the provisions of this Act and the rules made thereunder, it shall be
competent to acquire, hold and dispose of any property, movable or immov-
able. It shall also be competent to enter into any contract and to do all things

necessary for the purposes of discharging its functions and obhgatmns
-~ mention under the Act and the Rules. .

3. Constitution of Gram Sabha.-The prov151ons of M.P.Panchayat RaJ
(Sanshodhan) Adhiniyam (No.3 0of 2001) inserting section 5-A, providing for
constitution of Gram Sabha is constitutionally valid. Jankzdas Bairagi v.
State of M.P., 2001 (2) MPLJ 477=2001 (2) MPHT 229(DB).

6. Meeting of Gram Sabha.->[(1) The meetings of Gram Sabha

shall be held at least in January, April, July and October, and besides-

this Gram Sabha may convene additional meeting, if required, and the
Collector of the district shall nominate a Government Officer or
employee for suitable arrangement of such meetings who shall ensure
the circulation of the agenda and notice of the date, time and place of
meeting to be served within time and shall also ensure the due
conduction of the proceedings of the meeting.]

1  Ins. by M.P. Act 3 of 2001, w.e.f.26-1-2001.
2  Eubs. by M.P. Act 3 of 2001, w.e.f.26-1-2001. .
3 Sub-sec. (1) subs. by M.P. Act 16 of 2004, w.e.f. 1-1-2005.
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1[(2] The quorum of every meeting of Gram Sabha shall not be'less
than one-tenth of the total number of members of the Gram Sabhs or
five hundred members of the Gram Sabha, whichever is less.] ¢

(3) The meeting of the Gram Sabha shall be presided over by
Sarpanch or in the absence of Sarpanch by Up-Sarpanch. In the event
of both Sarpanch and Up-Sarpanch being absent, the meeting of the
Gram Sabha shall be presided over by a Panch to be elected for the
purpose by the members present in the meeting.

(4} If any dispute arises as to whether a person is entitled to attend
a meeting of the Gram Sabha, the same shall be decided by the person

presiding regard being had to the entry in the list of voters of the Gram
Sabha area and his decision shall be final.

? {5) Any dispute arising between Gram Sabha or any matter con-
cerning more than one Gram Sabha comprised within the area of Gram
Panchayat and all matters contained in sub-section (2) of Section 7
shall be brought before a joint meeting of all Gram Sabhas of that
Gram Panchayat.

(6) The decision taken at the joint meeting under sub-section (5)
shall be deemed to be the decision taken by each of the Gram Sabha.]

COMMENTARY

1. Legislative changes.-It is a new section which has replaced the old
section 6 vide M.P.Act 3 of 2001, w.e.f.26-1-2001.

2. Constitutional validity of the amendment- Sub-section (2)-
Quorum for holding a meeting of Gram Panchayat-Second Paxrt of
S.6(2) introduced by M.P.Panchayat Raj (Sanshodhan) Ahiniyam, 3
of 2001-The provision is a reservation into reservation, it frustrates
the purpose of the Act and is ultravires the Constitution.-[1]
Pronouncing a provision to be ultra vires.- We have referred to the
aforesaid pronouncements to apprise ourselves that a provision is not
declared ultra vires on abstract grounds or in vacuum. The real test has to
be applied. To elaborate; if reading of the provision appears to be ex facie
and manifestly, unreasonable for arbitrary indubitably, the same can be
declared as ultra vires. If the provision has an object to achieve but it
actually does not so achieve, there can be no iota of doubt, it defeats the
scheme of the Act and thereby can be regarded as ultra vires. Than Singh
v. State of M.P., AIR 2005 MP 170=2005 (2) MPLJ 353=2005 (2) MPHT
127=2005 (2) JLJ 178 (F.B.). Does not apply to the new sub-sec. (2).

[2] Classification of reservation.-Reservation for women is permis-
sible and classification is permissible and classification is primarily depend-
ent on the Legislature but the classification has to rest and founded on

"1 " Subsét. (2) as amended by M.P. Act 936f 2001, and subs. by M.P. Act 20 of 2005,

w.e.f. 30-8-2005 was as under:—
. "{2) Not less than one-fifth or one thousand, whichever is less of the total number
. of members of the Gram Sabha shall form a quorum for a meeting of Gram Sabha,
out of which not less than one third shall be women members and members of
Scheduled Castes and Scheduled Tribes shall be represented in proportion to their

population in the Gram Sabha. Quorum shall be necessary for every meeting of the
Gram Sabha.” ' '
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reasonable criteria. It cannot be carried to such a point which would subvert
and submerge the precious guarantee of equality clause. The case at hand
has a different scenario to fresco. Chapter IX of the Constitution has made
provisions for Panchayat. It has made provision for reservation of seats for
Scheduled Castes, Scheduled Tribes and women. As far as this reservation
is concerned, it is the mandate of the Constitution and that has to be followed
by the State Legislature. While providing the quorum for holding of a
meeting of Gram Sabha the Legislature has couched it in a different way.
On a scanning of the anatomy of the provision two limbs emerge. One lays
a requisite postulate as regard the number and the other a prescription of
the percentage of members for a quorum. Than Singh v. State of M.P., AIR
2005 MP 170=2005 (2) MPLJ 353=2005 (2) MPHT 127=2005 (2) JLJ 178
(F.B.). . ]

[3] Protective discrimination.-There is subtle and fine distinction
between protective discrimination and a protec{ive discrimination that
destroys a larger public interest or social interest and also defeats the
fundamental requirement of the body polity. The proponement that the said
provision is in consonance with Articles 15(3) and 15(4), in our considered
opinion, is neither correct nor sound inasmuch as the concept of reservation
to that extent would not be within the ambit and sweep of protective or
affirmative discrimination. We are disposed to think so as there is reserva-
tion in respect of seats and a further reservation would tantamount to
reservation within reservation. We may hasten to clarify that on the first

. flush the provision may not-appear to be reservation because it has been

grafted and woven into the concept of quorum but on an deeper probe and
keener scrutiny it becomes patent that there is reservation in the quorum
inasmuch as without the presence of the reserved categories of persons the
’Gram Sabha’ becomes non- functional, It is so, as no alternative has been
provided under the Act.

[4] Purpose of quorum.-It is to be borne in mind, the purpose of the
quorum is to ensure that there is proper transaction of business and the
decision taken epitomises the representative character. In the instant
provision the representative character of the decision is likely to be caged.

It is not out of place to state that concept of quorum is basically a safeguard ™~ .~

against the apprehension that a minuscule persons or members may boast
of having taken a decision on behalf of the body even through the large body
of members are unaware or not parties to the decision. The quintessentiality
of quorum is on the number and not on the Constitution of the number which
in the ultimate eventuality destroys the rationality, the reasonableness and
ushers in arbitrariness. It has to be appreciated that all members who are
members of the Gram Sabha are such persons without any distinction or
colour attached to them and they participate in the meeting of the body
without any kind of distinction. There can be no differentiation in individual
characteristic of a member and a member of the Scheduled Caste and
Scheduled Tribe for the purpose of a quorum in a meeting since quorum is
only a guarantee of persons of minimum number of persons from amongst
the effective body of which has the same homogenous character qua such
members. A provision like the present one unmistakably makes a distinction
between two similar members. It is worth noting after an election is held in
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respect of the Panchayat and -all the elected members constitute
homogenous group and no distinction is fermed or introduced which is
dependent upon the constituency or source of membership. They are all
treated as equals but the present provision while laying down that the
quorum would have one third women, and such proportionate members of
the Scheduled Castes, Scheduled Tribes to constitute mandatorily the
one-fifth of members treats equals as unequals violating the mandate of
Article 14 of the Constitution. In fact, such members become more important
members than other members without a rational basis and have the effect
potentially to take the majority to ransom as a consequence of which the
majority decision paves the path of marginalization andin a way, extinction.
The representative character of the decision becomes an anathema to its
basic concept. Judged from these spectrums there can be no iota of doubt,
the second limb of the provision is not rested on reasonableness and in fact,
smacks of arbitrariness in its conceptual eventuality.

“Quorum” denotes the minimum number of members of anybody of
persons whose presence is necessary in order to enable that body to transact
its business validity so that its acts may be lawful. The fixation of quorum
for the meetings of a committee does not preclude all the members of the
Committee from attending the meetings. By the quorum, a minimum
number of members of the committee must be present in order that its
proceedings may be lawful but that does not mean that more than the
minimum are denied an opportunity to participate in the deliberations and
the decisions of the committee. Whenever, a committee is scheduled to meet,
due notice of the meeting has to go to all the members of the committee and
it is left to each individual member whether or not to attend a particular
meeting. Every member has thus the choice and the opportunity to attend
every meeting of the committee. If any member considers the determined
in a particular meeting as of such importance that he must make his voice
heard and cast his vote, it is open to him and indeed he is entitled to attend
the meeting and make his presence felt.

. Thus the basic and fundamental principle inhered in the term ‘quorum’
is presence of minimum number of members to transact business with the
avowed purpose to make it lawful.-Panjab University, Chandigarh v. Vijay
Singh Lamba etc., AIR 1976 SC 1441 Foll. Than Singh v. State of M.P.,
AIR 2005 MP 170=2005 (2) MPLJ 353 =2005 (2) MPHT 127=2005 (2)
JLJ 178 (F.B.).

[5]1 Effect of the provision of second limb of the term quorum.-It
is well settled concept that democracy is nothing but the rule of majority,
though it may assume certain shades of adjustability and suitability to
match certain circumstances: If the second lindb of definition of quorum is
allowed to stand the representative character of the decision of the Gram
Sabha is likely to be destroyed and the majority would be in the hands of an
" absolute minuscule minority and would be controlled by it. The possibility
of microcosm totally ruling the macrocosm cannot be brushed aside. In fact,
the said facet is inherent in providing the constituent in a quorum. Than
Singh v. State of M.P., AIR 2005 MP 170=2005 (2) MPLJ 353=2005 (2)
MPHT 127=2005 (2) JL.J 178 (F.B.). : . i
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[6] Why provision is ultra vires.-Both limbs of the provision are
distinct and separate and after striking out what is invalid what remains is
_in itself a complete provision independent of the rest and can be upheld
notwithstanding the rest is constitutionally invalid. We are also of the
opinion, the concept of quorum is the basic scheme when one-fifth of the
members of Gram Sabha are taken into consideration and the constituents
do not really form a part of an inseparable singular scheme. They are
different in substance and if the invalid provision is expunged the other part
of the provision is workable, enforceable and have its own existence in a
legitimate manner. Our view gets reinforced by the decision rendered in the
case of R.M.IN. Chamarbaugwallae and anothér v. Union of India and
another, AIR 1957 SC 628.

The second limb of section 6 {2) of the Act intending that 'out of which
not less than one third shall be women members and members of Scheduled
Castes and Scheduled Tribes shall be represented in proportion to their
population in the ’Gram Sabha’ is unconstitutional on the ground which we
proceed to state in seriatim.

(a) There is no constitutional mandate under Articles 243, 243-A, 243-B,

243-D, 243-G and 243-H that provide constituent of quorum pertaining to

the mandatory presence of specific women members and members of the
Scheduled Castes and Scheduled Tribes.

(b) The argument that the constitution of quorum as has been envisaged
by the State Legislature is inferentially permissible from the aforesald
“Articles is-fallacious arid does not withstand close scrutiny. . 15

(¢) The second limb of the provision is not saved by the conceptmn of

affirmative or protectivé ‘discrimination as conceptually inhered under

Articles 15 (3) and 15 (4) of the Constitution of India.

(d) The classification that has been made in the quorum does not stand
the test of equality clause as enshrined under Article 14 of the Constitution.

(e) The provision also is hit by the principle of reasonability and smacks
of arbitrariness.

(f) It does not subserve the purpose of the Act but in a way, subverts the

same and hence, it is not in consonance with the scheme and spirif of the = = "7 7

Act.
(g) The purpose of quorum alWays lays emphasis of a particular number

of members for transacting business but in the case at hand -when-the- -

constituents have become the paramount and governing factors it basically
runs counter to the idea of quorum, as a consequence of which the repre-
sentative character of the decision melts into oblivion.

(h) The provision on a deeper penetration and pregnant probmg allows
Ahe mmusculemumberg;f defeatthe deeision: ofithe, m% rity in a way .and
*{hereby ushers in the desigh that the microcosm has the effect potentiality
to dominate over the macrocosm which is an anathema or betenoire to the
basic feature of democracy which is a part of the ph110sophy of the Constitu-
tion, a compassionate one.

(i) the provision is not saved even if the doctrme of social balancing is
applied. Than Singh v. State of M.P., AIR 2005 MP 170=2005 (2) MPL.J

.
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353=2005 (2) MPHOT 127=2005 (2) JLJ 178 (F.B.). .-

[7] Provision declared ultra vires.-Ex consequenti, we declare that
the second part of sub-section (2) of section 6 of the Act which postulates
that ’out of which not less than one third shall be women members and
members of Scheduled Castes and Scheduled Tribes shall be répresented in
proportion to their population in the Gram Sabha’ is ultra vires the Con-
stitution. Than Singh v. State of M.P., AIR 2005 MP 170=2005 (2) MPL.J
353=2005 (2) MPHT 127=2005 (2) JLJ 178 (F.B.).

[8] Result.- The result of the above declaration is that the quorum for
holding a meeting of the Gram Sabha now shall be held with a quorum of
one-fifth of the total number of members of the Gram Sabha, but see new
sub-sec. (2).

3. Meeting of Gram Sabha.-[1] This section makes prbvision for
~ holding of meetings of Gram Sabha.

 [2] It is made imperative that at least one meeting of Gram Sabha shall be
held every month which shall be called by the Secretary of the Gram Sabha.

[3] Although meeting of a Gram Sabha is to be called by the Secretary,
 still date, time and place for the first meeting of a Gram Sabha shall be fixed
by the Sarpanch. It also means that there must exist a validly constituted
Gram Panchayat consisting of a Sarpanch. It must be remebered that there
will be no separate Sarpanch of a Gram Sabha. The Sarpanch of a Gram
Panchayat shall be deemed to be the Sarpanch of that Gram Sabha.

[3] The Sarpanch shall fix the date, time and place for holding the first
meeting of a Gram Sabha while subsequent meetings shall be held as
decided by the Gram Sabha.

[4] Quoram.-Section 5 has already made provision for preparing the
list of voters of a Gram Sabha. Accordingly in every meeting held, there
should be a quoram and that is fixed to be one fifth. The provision says that
there should be an attendance of at least 1/5th members. *{This 1/5th should
contain at least 1/3rd women, meaning thereby that one-third of this
number should consist of women members. Not only this, representation of
members of the Scheduled Castes and Scheduled Tribes shall be in propor-
tion to their population. It may be clearly understood that representation
here should mean, representation in the quoram, since every person of any
caste and creed, if registered, shall be entitled to attend the meeting of a
Gram Sabha.] It is also specifically stated in sub-section (2) that quoram
shall be necessary for each and every meeting of a-Gram Sabha.

*According to the decision of the Full Bench of the High Court given in the case
of Than Singh, the portion above given in 2'is now not necessary since certain
portion of sub-section (2) is declared to be ultra vires.

~ [5] Presiding of meeting.-Every meeting of a Gram Sabha shall be-
presided over by the Sarpanch did in hisbsefice by the Up- Sarpanch. In
a case where both of them are absent then it shall be presided over by a
person elected for the purpose by the members present in the meeting.

(6] Right to attend meeting.-As already observed, every person who
1s registered in the list of voters of a Gram Sabha under section 5, shall be
a member of 2 Gram Sabha and he shall be entitled to attend the meeting
of Gram Sabha. But, in a case where any dispute arises as to whether a
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person is entitled to attend the meeting of Gram Sabha, the same shall be
decided by thg person presiding with reference to the list of voters. His
decision in the matter shall be final.

[7] Sub-sections (5) and (6) are ambiguous and contradictory.-
The sub-section (5)is not happily worded. It is-ambiguous and contradictory.
1t speaks of more than one Gram Sabha comprised within the area of Gram
Panchayat which is not possible. Section 5-A in clear terms says that there
shall be a Gram Sabha for each village and village here cannot mean 'gaon’.

Looking to provisions of other sections too, there cannot be more than
one Gram Sabha in a Panchayat area. If it is not so interpreted, different
provisions for functioning and powers of Gram Sabha and the Gram
Panchayat shall become impossible. Therefore, sub-sections (5) and (6)
should be held to be ambiguous, contradictory and in the result, ultra vires.

[8] Joint meeting of Gram Sabhas.-3ince there cannot be more than
one Gram Sabha in a Panchayat area, the question of holding joint meeting
does not arise at all. '

4. Scheduled Area Gram Sabha-Applicability.- Special provisions
for Panchayats in the Scheduled Area are made in Chapter IV-A of the
Adhiniyam. This Chapter overrides the provisions of Chapter 2 which
includes S.6(2). Therefore, S.6(2) does not apply to Scheduled Area Gram
Sabhas. Rajkumarv. State of M.P., 2003 (4) MPLJ 354=2003 (3) MPHT
108 (DB). - :

5. Rules:- The State -Government has made the following rules.in
exercise of the powers conferred by this section. These Rules shall be found
under Rules given separately. -

«Procedure of Meetings Rules, 1994"

l{6-A. Special Meeting of Gram Sabha.-If the Sarpanch, or more
than ten per cent. of the members or fifty members of the Gram Sabha
whichever is less, give requisition in writing for a special meeting of the
Gram Sabha, the Secretary shall call such a meeting within seven days
of the receipt of such requisition. ' . -

COMMENTARY

1. Legislative changes.-It s a new section inserted by M.P.3 of 2001. -

Special Meeting.-[1} The section makes provision for calling special
meeting of a Gram Sabha. Special meeting of the Gram Sabha shallbe called
as under:- '

(i) Where the Sarpanch, or ;
(i) more than 10 per cent of the members of Gram Sabha or
fifty members of Gram Sabha, whichever is less,

give in writing a requisition for calling a special meeting of Gram Sabha, to
the Secretary, the Secretary shall call such a meeting of Gram Sabha within
seven days of the receipt of such requisition. -

| 55.6- to 6-C ins. by MP. Act 3 of 2001, w.e.f.26-1-2001.
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6-B. Secretary of Gram Sabha.-The Secretary of the Gram
Panchayat shall also be the Secretary of the Gram Sabha. The
Secretary shall be under the control of the Gram Sabha and perform
such duties as assigned to him by the Gram Sabha.

COMMENTARY

1. Legislative changes.-

2. The Secretary of the Gram Panchayat shall also act as a secretary of
the Gram Sabha and the secretary shall work under the control of the Gram
Sabha and he shall perform the duties which are assigned to him by the
Gram Sabha.

L 4

6-C. Decision by Gram Sabha.-(1) All matters brought before any
meeting of Gram Sabha shall be decided, as far as possible, unani-
mously failing which by general consensus of the members present:

Provided that where there is difference of opinion on any issue such
matter shall be brought before the next meeting. If a decision is not
taken unanimously or by general consensus in successive two deferred
meetings then such matter shall be decided by majority of members
present thereat by secret voting. In the case of equality of votes, the
person presiding over the meeting shall have a second or casting vote,

> Q) If @iy diSpiite arises as fo whether 4 person is entifled to vote,

the same shall be decided by the person presiding regard being had to

" the entry in the list of voters of the Gram Sabha area and his decision

shall be final.)

COMMENTARY

Gram Sabha decision.-[1] In order to promote better understanding,
develop love and co-operation between the residents of a village, it is

provided in this section that all matters which are brotight beforé'a Gram =~~~

Sabha shall be decided unanimously, failing which by general consensus.
The question arises as to what this term 'general consensus’ mean. It simply

.means a minor or negligible opposition which does not include substantial

opposition. Where it appears that there is a difference of opinion the matter
should be left over undecided, to be decided in the next meeting.

[2] It is also provided in the proviso to:sub-section (1) that in case of a
matter which cannot be decided unanimously or by general consensus even
in-the two adjourned meetings then, such a niatter shall be put to vote and

* . decided by majority, voting secretly.If the.votes are equal, the presiding

person shall have a second casting vote, meaning thereby that the president
will vote firstly as any other member and where the result is found to be
equal number of votes then, the president shall have the second vote. It
further means that in such a situation, the matter shall be decided as per
the casting vote of the president.

[3] Although the ultimate procedure provided is of secret voting, but that
stage is tried to be avoided as far as possible. Every scope for creating better
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understanding and remove any difference of opinion has been created. The
Legislature has advised village people to keep patience and try to under-
stand the point of view of the other side. The provision aims at development
of the village without hurting the self respect of another.

1| 7. Powers and functions and Annual Meeting of Gram Sabha.-{1)
Subject to the rules, which the State Government may make in this
behalf, and subject to the general or special orders, as may be issued
by the State Government from time to time, the Gram Sabha shall have
the following powers and functions, namely:-

(a) to lay down the principles for identification of schemes and their-
priority for economic development of the village;

{b) to apprové all plans including Annual Plans, programmes and
projects for social and economic development before such plans,
programmes and projects are taken up for implementation by the
Gram Panchayat;

(c) to consider the Annual Budget of the Gram Panchayat, and
make recommendations thereon; :

(d) to consider.the report of audit and .accounts of the Gram
~ Panchayat; . S

(e) to ascertain and certify the proper utilization by the Gram

Panchayat of the funds for plans, programmes and projects referred to
in clause {b};

(f) to identify and select persons as beneficiaries under the poverty
alleviation and other programmes;

(g) to ensure proper utilization and disbursement of funds are
assets to the beneficiaries;

(h) to mobilize people for community welfare programmes;

(i) to ensure active participation of people in implementat-io_x-l-,-
maintenance and equitable distribution of benefits of development
schemes in the village;

(j) to promote general awareness amongst the pleople; and

2[(1—1] to exercise control over institutigns and functionaries in

social sectors transferred to or appointed by Gram Panchayat through
that Panchayat;

(j-ii} to manage natural resources including land, water, forests
within the area of the village in accordance with provisions of the
Constitution and other relevant laws for the time being in force;

(j-iii) to advise the Gram Panchayat in the regulation and use of
minor water bodies; :

- j-iv) to control local plans, resources and expenditure for such
~ plans;]

1 Subs. by MP 43 of 1997 [5-12-1997].
2 Ins. by M.P.Act 5 of 1999 [5-4-1999].
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'l[[k) sanitation, conservancy and prevention and abatement of
Juisance; '

(I) construction repair and maintenance of public wells, ponds and
tanks and supply of water for domestic use;

(m) construction and maintenance of sources of water for bathing
and washing and supply of water for domestic animal;

(n) construction and maintenance of village roads. culverts,
bridges, bunds and other works and building of public utility;

(0) construction, maintenance and clearing of public streets,
latrines, drains, tanks, wells and other public places;

(p) filling in of disused wells, unsanitary ponds, Pools ditched and
pits and conversion of step wells into sanitary wells;

(q) lighting of village streets and other public places;

(r) removing of obstructions and projections in public streets and
places and sites not being private property or which are open to use of
public, whether such sites are vested in the Panchayat or belongs to
the State Government; .

(s) regulating and control over entertainment shows, shops, eating
houses and vendors of drinks, sweet meats, fruits, milk and of other
similar articles;

(t) regulating the construction of house, latrines, urinals, drains
and water clesets; ... ... . s

{u) manage‘menf-bf pub_licula-u-}d and rhéhééémeﬁf, extension an
development of village site; -~ ... ./

(V) (i) regulating places for disposal of dead bodies, carcasses and
other offensive matters:

(if} disposal of unclaimed corpses and carcasses:
(w) earmarking places for dumping refuse;

(x) regulation of sale and preservation of meat;
(v) maintenance of Gram Sabha property;

(z} establishment and management of cattle ponds and m_g\_in-' T

tenance of records relating to cattle;

(aa) maintenance of ancient and historical monuments other than
those-declared by or under law made. by-Parliament to be of national
importance, grazing lands and other lands vesting in or under the
control of the Gram Sabha: '

{bb) maintenance of records of births, deaths and marriages; f

. lcc) rendering assistance in_the census operation and in the
surveys conducted by the State Government or Central Government or

" anyother local authority lawfully' comstituted: ~=—~= ~ -~

(dd) rendering assistance in prevention of contagious diseases;

(ee) réendcring assistance in inoculation and vaccination and enfor-
cement of other preventive measures for safety of human being and
cattle prescribed by Government Department concerned;

I Cls. (k} (o (w) subs. for cl.(k) by M.P. Act 3 of 2001, w.e.f.26-1-2001.
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* i i (ff) rendering assista;me to the disabled and destitutes;
fh (gg) promotion of youth welfare, family welfare and sports;
i (hh) establishment of Raksha Samiti for:-
" (a) safety of life and property:
{ (b} prevention of fire and extinguishing fire and safety of
property during outbreak of such fires;
| (if) plantation and preservation of Village forest;
iy (jj) removal of social evils like dowry;
' j" (kk) granting loans for the purposes of— _
) (ij providing medical assistance to indigent persons in serious
! and emergency cases;
i) disposal of dead body of an indigent persomn or any member
of his family; or ‘

(iii) any other purpose for the benefit of an indigent person as
may be notified by the State Government from time to time
subject to such terms and conditions as may be prescribed;

(I} (i) carrying out the directions or orders given or issued by the
State Government, the Collector or any other Officer authorised by the
State Government in this behalf with respect to the measures for

Tribes and other backward classes and in particular in regard to the
removal of untouchability; :

(i) perform such functions as may be entrusted to it by Zilla
Panchayat or Janpad Panchayat by general or special order;
(ii) to exercise and perform such powers and functions as the
State Government may confer on or entrust to under this
Act or any other law for the time being in force in the State;
(iv} with prior approval of J anpad Panchayat-may also perform
' other functions as it may desire to perform: N
Provided that where any such function is entrusted to the Gram
Sabha, it shall act as an agent of the State Government, Zilla
! Panchayat, as the case may be, and necessary funds and other
| assistance for the purpose shall be provided to it by the State Govern-
ment, Zilla Panchayat or Janpad Panchayat, as the case may be;
(mm) plan and manage basic amenities;
(nn) select beneficiaries under various programimnes;

(00) implement, execute and supervise development schemes and
construction work within the Gram Sabha area;

(pp) control and monitor beneficiary oriented schemes and
programines;

-. (rr) organise voluntary labour and contribution for community
| .~ work and promote the concept of community ownership;

(ss) to plan, own and manage minor water bodies upto a specified
water area situated within its territorial jurisdiction;

(tt) to lease out any minor water body upto a specified area for the
purpose of fishing and other commercial purposes;

amelioration of the condition of the Scheduled Castes and -Scheduled - -
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{uu) to regulate the use of water of rivers, streams, minor water
bodies for, irrigation purposes;

(vv) to exercise control over institutions and functionaries in all
social sectors transferred to or appointed by the Gram Sabha.]

(2) The annual meeting of the Gram Sabha shall be held not less
than three months prior to the commencement of the next financial
year, and the Gram Panchayat shall place before such meeting:-

(a) the annual statement of accounts;
(b} the report of administration of the preceding financial year;

(c) the development and other programme of the works proposed'
for the next financial year;

{d) the last audit note and replies, if any, thereto; and

[(e) the Annual Budget and Annual Plan for the next financial year
of the Gram Panchayat].

[(ZﬂA] The Gram Panchayat shall place such matters before the
Gram Sabha which the Janpad Panchayat, the Zila Panchayat, the
Collector or any Officer authorised in this behalf may require to be
placed before such meeting.]

(3) The Gram Panchayat shall carry out the recommendations, if
any, made by the Gram Sabhain regard to the matters before it under
thlS sectlon]

COMMENTARY

Powers and functions.-Sub-section (1) gives a list of powers and
functions of a Gram Sabha. But all these powers and functions are subject
to the rules made by the State Government on these subjects and also subject -
to the general or special orders issued by the State Government from time
to time. Formerly there were only 15 clauses defining such powers and
functions. With the passing of Act 3 of 2001, 37 more clauses to this effect
are added. Without caring for the education of the persons living there, so

many functions and powers are assigned to them by sub- section (1) One. ... . .

fails to understand how far this will be successful.

Annual Meeting.-[1] It is provided in sub-section (2) that the Gram
Sabha shall hold its annual meetmg not less than 3 motths before the
1st of April every year. According to thls prov1810n annual general meeting

of a Gram Sabha should be held before the 1st of January, i.e. by 31st of
Decembe"_ . ry year.

2} 1t is also provided that the Gram Panchayat shall place before such
JAannual meeting of the.Gram Sabha the papers’ ‘mentioned in sub-sections

") and (&- A).

[3] As far as annual statement of accounts is concerned, since the
meeting will be held before 3 months of the expiry of the current financial
year, it will relate to the previous year and similar would be the case with

1  Subs. by M.P.Act 5 of 1999 [5-4-1999].
2 Ins. by M.P.Act 5 of 1999 [5-4-1999].



1 Ins. by M.D. Act 3 of 2001, w.e.f.26-1-2001. ' \_..—/""}

2 Sub-sec. (1) subs. by M.P. Act 16 of 2004, w.e.l. 1-1-2005 R S
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the report of administration.

Recommendations of Gram Sabha.-Looking to the provisions of sub:
section (3), it appears quite clear thgt Gram Sabha is a general body and
the Gram Panchayat is an executive body. The executive has to perform its
duties as per directions given by the general body.

Appeal.-Provision is made under section 7-H for preferrmg an appeal
against the decision of Gram Sabha. This appeal shall be made to a Committee
which would consist of (i) President of Janpad Panchayat, a member of Janpad
Panchayat from the area and the Sub-Divisional Officer (Revenue). How this
committee shall be constituted and how this appeal shall be preferred, shall be
provided in the rules to be made by the State Government.

17-A. Standing Committee and Adhoc Committee of Gram
Sabha.-%((1) The Gram Panchayat shall, for discharging its functions and
duties, consiitute the following standing committees of Gram Sabha, namely :—

(i) Gram Nirman Samiti, and
(i) Gram Vikas Samiti.] .
(2} In addition to the Standing Committees mentioned in sub- section
(1) the Gram Sabha may constitute one or more such Adhoc Committees
as it may deem necessary for the implementation of any time-bound work.
The Committee shall comprise of members who are stake-holders of work
assigned to the committee. The committee shall cease to exist after submit-
ting the completion report and evaluation of the work by the Gram Sabha.
(3) The Committees which are already functioning within the area
of jurisdiction of the Gram Sabha shall continue to function with the
approval of the Gram Sabha.

(4) The number of members, reservation of seats, term of office,
procedure for resignation and removal, conduct of. businesg eligibility
for becoming a member, meeting, mode of filling of vacancies and
procedure of standing Committees and adhoc committees shall be
such as may be prescribed. ‘

Rules:-The State Government has made the following rules in exercise
of the powers conferred by this section.

1. Gram Sabha Swasth Gram Tadarth Samiti (Gathan, Karbar
Sanchalan Tatha Baithalk} Niyam, 2010.

2. Gram Sabha (Constitution of Standing Committees, Procedure for
Conduct of Bussiness and Allied Matters) Rules, 2012.

3[ 7-B. Composition and functions of standing committees.-(1)

. The Gram Nirman Samiti shall Act as an agency of Gram Panchayat

and shall execute all construction works and other works entrusted by
the Gram Panchayat or Gram Sabha, upto five\rupeeé’?

3 8.7-B subs. by, M.P. Act 16 of 2004, w.e.l. 1-1-2005
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l1(2) Sarpanch of Gram Panchayat shall be the ex- officio Presidétit
of the Gram Nirmpan Samiti and Gram Vikas Samiti.] '

@) XXX ]

(4) The composition and functions of Gram Vikas Samiti shall be
such as may be prescribed. :

(5) The members of the Gram Nirman Samiti shall be included in
the Gram Vikas Samiti in such manner as may be prescribed.]

3[(6) All disputes relating to constitution and election of Standing
Committees shall be dealt with the provisions of Section 122 and the
rules made thereunder]. '

7-C. X X X]

7-D. Powers, functions and duties of Committees.-The powers,
functions and duties. of the committee shall be such as may be
entrusted to it by the Gram Sabha from time to time, Every committee
shall be responsible and accountable to the Grain Sabha and shall
work under its control and supervision. '

7-E. Removal of member.-The Gram Sabha shall have power to
remove any member of the Committee at any time for the reasons to
be recorded in writing.

°[7-F. Pawers and duties of Gram Nirman Samiti and Gram Vikas:. . .-

Samiti’-The Gram Nirman Samiti and Gram Vikas Samiti shall jointly
prepare a plan for overall development of village and submit it for the

. approval of the Gram Sabha.]

%17-G. Secreté.ry of standing Committees.-The Secretary of Gram
Panchayat shall also be the ex-officio Secretary of the Gram Nirman
Samiti and Gram Vikas Samiti. ]

1 Sub-sec. (2} sixbs_.. by M.P. Act 16 of 2004, then again by M.P. Act 20 of 2005, w.e.f. .

30-8-2005.

2  Sub-sec. (3) subs. by M.P. Act 16 of 2004, then omitted by M.P. Act 20 of 2005,
w.e.f. 30-8-2005. The omitted sub-section was as under »—

“(3} The term of office of the-president shall be two and half years and after the
expiration of the term, election shall be again conducted by the Gram Sabha and
the previous president, if he is not disqualified under the provisions of the Act, shall
be qualified for re-election.”

Ins. by M.P. Act 18 of 2007 [25-5-2007]. . -

S.7-C omitted by M.P. Act 16 of 2004, w.e.f. 1-1-2005.

Subs. by M.P. Act 16 of 2004, w.ef. 1-1-2005.

Subs. by M.P. Act 16 of 2004, then again subs. by M.P. Act 20 of 2005, w.e.f.
..L':_i;3'0_-8;2005,{qr_the.following-:— Ve thee st e s am e

“7-G. Secretary of standing committee.-(1} The Secretary of Gram Panchayat
shall be the Secretary of Gram Nirman Samiti.

-(2) The Gram Vikas Samit{ shall élect from amongst the members of the Gram
Sabha, a Secretarv by two-ihicd majority of members of the Gram Sabha:

Provided that a person shall not hold charge of a Secretary, if such person happens
to be a relative of any member of thescommittee.

Explanation:-For the purpose of this sub-section, the expression “relative” shall
mean father, mother, brother, sister, husband, wife, son, daughter, father-in- law,
mother-in-law, brother-in- law, sister-in-law, son-in-law and daughter-in-law.”
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17-GA. Preparihg of long term development plan of Gram
Sabha.-(1) The Gram Sabha shall evaluate next ten years approximate
fund to be received, and make a ten year’s long term plan for village

* development, with the help of experts and approve the same.

(2) The plan under sub-section (1) shall be prepared keeping in

view the land use plan and requirement of basic amenities of Gram

Sabha, on priorily basis of long term plan through a yearly plan based
on the financial resources to be received per year to the Gram Kosh of
a Gram Sabha. -

7-GB. Disciplinary action against president and members of
the Gram Nirman Samiti and Gram Vikas.-The president and every
member of the Gram Nirman Samiti and Gram Vikas Samiti shall be
deemed to be a public servant within the meaning of Section 21 of the
Indian Penal Code, 1860 (45 of 1860) for taking any disciplinary action
against them.] - ,

7-H. Appeal in a Committee against the decision of Gram
‘Sabha.-An appeal against the decision of a Gram Sabha shall lie to a
committee consisting of the President of Janpad Panchayat, a member
of Janpad Panchayat of that area and the Sub-Divisional Officer
(Revenue) in such manner as may be prescribed.

COMMENTARY |

S.D.O. alone has no jurisdiction to hear an appe‘al.—SecqtiéI-l 7—H B

with Rule 8 of M.P. Gram Sabha (Appeal) Rules, 2001 provides specific
forum of appeal by which 5.D.0. alone had no jurisdiction to decide an
objection/appeal preferred by respondent No.4. Held, Rule 3 empowers an
Appeal Committee to decide the appeal and the S.D.0. (Revenue) is merely
one of the constituents of the Appeal Committee. This being the position,
the S.D.O. alone could not have usurped the powers of the entire Committee.
Prathmik Om Sai Gramin Mahila Bahuddeshiya Sahkari Samiti Maryadit,
v. Sub-Divisional Officer, Baihar, AIR 2009 (NOC) 533 MP = 2008 (3)
MPLJ 617 = 2008(2) MPWN 99. C IR -

7-1. Budget.-Every Gram Sabha shall prepare annually.in such
form and in such manner and by such date as may be prescribed,
budget estimates of its receipt and expenditure for the next financial
year. ' ‘

called the Gram Kosh consisting of following four parts:-
@) Anna Kosh,
(i) Shram Kosh
(iif) Vastu Kosh
(iv} Nagad Kosh
and there shall be credited thereto —

1  Ss. 7-GA and 7-GB ins. by M.P. Act 16 of 2004, w.e.f. 1-1-2005

7-J. Gram Kosh.-Every Gram Sabha shall ¢stablish a fund to be |
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Rule 3(a) of the M.P./C.G. Panchayats (Appeal and Revision) Rules, 1995,
the Collector has full jurisdiction to entertain an appeal against the order

place of appeal. Manjeet Ram Kewat v. State of C.G., 2006(2) CGLJ 396 =
2006(4) MPHT (CG) 76. '

12, Jurisdiction of Additional Collector.-Where the Collector was
the officer who could hear an appeal or revision, on being authorised by the
Collector, the Additional Collector could exercise the powers of Collector by

virtue of S.17 of the M.P.Land Revenue Code, 1959. 1999 (1) MPLJ 455 Foll.
Smt. Johra Dayal v. State of M.P., 2001 (1) MPHT 154,

13. Removal of President of Janpad Panchayat.-Materials col-
lected against petitioner not supplied to him and sufficient oppoftunity to
produce his evidence to rebut allegations made against him. not granted.

Orders quashed. Raja Rajsingh v. State of M.P., 2001 (4) MPLJ 364,

14. Relative.-The meaning of the term ’relative’ in hoth sections 40(1)
and 69(1) in the absence of specific definition, refers refers only to father,

mother, brother; s’iSter,—hU'sband,‘wife';‘sbn,‘daughter, mother-in-law, father-

in-law, sister-in-law, son- in-law and daughter-in-law but does not include
uncle-in-law and co-sister of mother-in-law. Jamna Bai Mehra v, State of
M.P.,, 2004 (4) MPLJ 274=2004 (4) MPHT 471=2005 (1) MPWN 46 (DB).

l[ 41. Bar to hold more than one office.-(1) A person who is elected
to more than one office of Panchayats, may by notice in writing signed

by him and delivered to the prescribed authority within 10 days from

the date on which he is elected, or the later-dates, if he is &lécted on
different dates, intimate in which of the Panchayats he wished to serve
as an office bearer and thereupon his seat in other Panchayats in
which he does not wish to serve shall become vacant.

(2} In default of such Intimation within the aforesaid period he shall

be deemed to have opted for only one of the offices in the following
order of preference:— -\

(a) a member of Zila Panchayat, ‘ .

(b) a member of Janpad Panchayat. '
(c} a Sarpanch of Gram Panchayat,
‘[d]__ .a Panch of Gram Panchayat:

Provided that if such a person has attended a meeting of a
Panchayat before delivering the notice he shall be deemed to have
opted for the office in the said Panchayat.

1 Subs. by M.P. 26 of 1994 (30.5.94].
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It may also be borne in mind that a removal of a Sarpanch who is directly
elected is a serious matter and a person who is removed is further dis-
qualified for a period of six years to be elected under the Act. It is not

sufficient to give a mere lip-service to the requirement of law. It is true that. .

it is not specifically provided in Section 40 that principles of natural justice
should be followed while holding an enquiry but it is implicit in this provision

that the office bearer who is sought to be removed will be given a fair _‘

hearing. Kailashkumar v. State of M.P., 1999 (2) MPLJ 722=2000 (1)

- MPHT 143=1999 (2) JL.J 280.

8. Opportunity to show cause.-The opportunity to show cause should
be real opportunity. The person proceeded against must not only be told the
allegations of misconduct, but he must also be informed of the materials
which is sought to be used against him in support of charges so that he may
offer his explanation in respect of that material. A person who holds office
as a member or as President has a right to continue in the office until the

expiry of the term. The order of removal which is passed under the section

affects this valuable right and the finding of misconduct on which such an
order is based casts a stigma in the public life of the person. Having regard
to these consequences, the power of removal is quasi-judicial in nature. The
Supreme Court in AIR 1972 SC 1571 observed that the order contemplated
by the provision removing a member was quasi-judicial in nature and that
it was not only desirable but also essential that the authority passing the

order should give reasens. It was further pointed owut-that-ail the material---

should be disclosed to the person concerned so that he may give an effective
answer not only to the averments contained in the show cause notice but
also to the materials on the basis of which the show cause notice was issued.
Bansmaniv. State of M. P, 1980 JLJ 60. Followed in Raja Raj Singh v. State
of M.P., 2000 (1) MPHT 490=2000 (2) JLJ 242,

9. Meaning of “as far as possible”.-In proviso of $.40(1) the phrase
used like ’as far as possible’ by the legislature without giving consequence
on its failure has got a great significance. That means it does not mandate
that the proceedings must be completed within a period of 90 days failing
which it should be dropped. Manjeet Ram Kewat v. State of C.G., 2006(2)
CGL4 396 = 2006(4) MPHT (CG) 76.

10. Suspension of Sarpanch.-Show cause notice should be accom-
panied with charge sheet detailing all allegations against him. All materials
which substantiate allegations in the notice should be supplied. An oppor-
tunity to furnish reply should be real one and not a farce. Sarita Mabre v.
State of M.P., 1998 (1) JLJ 420.

11. Jurisdiction.-Sub-Divisional Officer dropped the proceeding hold-
ing that more than 90 days’ time has ‘elapsed from the date of issuance of
show cause notice. Complainants filed revision before the Collector who

- ~allowed"the-revision a¥id ordered to’réifiove the petitioner Sarpanch w/s.

40(1) of the Act giving finding that petitioner was guilty of misconduct. Held,
that Collector was not justified in passing an order on merits and instead of
doing so, he should remanded the matter to the prescribed authority for a
decision on merits as many statutory requirements to be followed by the
prescribed authority before passing an order w's. 40(1). Furthermore under
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to fix the date? time and place for the meetings of the Gram Sabha and lapses

in this regard are not lapses on the part of Secretary. In case meetings are
not convened as provided, section 44(7) will apply and the Sarpanch can be
removed for the said misconduct in exercise of the powers under this section.

Bharatlal Yadav v. State of M.P., 1999 (2) MPL.J 510. S

[2] Provisions of S.40 shows that an office bearer of the Panchayat can’
be removed on two conditions, i.e. either he is found guilty of misconduct in

discharging of his duties or his continuance in office is undesirable in the
interest of the public. But where no such conditions was established and it
was not a case of gross negligence therefore the Addl. Commr. rightly set

aside the order of réemoval in revision. Kishore v. State of M.P., 2008(3)

MPHT 29 = 2008(2) MPWN 98 [DB].

7. Principle of natural justice to be followed .-[1] In the instant case, '

the petitioner was Sarpanch of a Gram Panchayat. A show cause notice was
issued to him in which 15 charges were levelled against him. He submitted
his reply to the show cause notice giving his explanation on each charge. He
also requested for time to produce some more documents and adduce oral
evidence. No witness was examined by the S.D.0. in support of the charges
nor the petitioner was permitted to examine any witness. The impugned
order of removal showed that reply to the show cause notice was considered
_ in light of the report of the preliminary enquiry submitted by the B.D.O.No

copy of this report or any other document was supplied to the petitioner. ERERS

There was denial of fair hearing resulting in serious prejudice to the

petitioner. The action of removal and disqualification has to be struck down"

as there had been failure of justice. The order of removal was not sus-
tainable. It may, however, be noted that removal and disqualification of an
office bearer of a Panchayat under this section on the ground of misconduct
is not less injurious and stigmatic as the removal of a civil servant under
Art.311 of the Constitution of India or a workman under the Industrial law.
Art. 311 also envisages an ’inquiry’ in which the delinquent employee is

informed of the charges against him and given a reasonable opportunity of

being heard in respect of those charges. The celebrated rule of audi partem
has been incorporated therein. What principles of natural justice should be
applied depends upon the facts and circumstances of each case. AIR 1957
SC 882, AIR 1958 SC 300, (1987) AC 625, (1962) AC 322, 1996 SC 1669, AIR
1991 SC 101 Rel. Kailashkumar v. State of M.P., 1999 (2) MPLJ 722=2000
(1) MPHT 143=1999 (2) JLJ 280.

[2] The words in sub-section (1), “after such inquiry as it may deem fit
to make” would mean an inquiry which is held in the presence of the
office-bearer and not behind his back. He should be allowed to inspect the
documents which are to be relied upon against him and he should have the
right to adduce his own evidence. These are the important facets of an
inquiry to be held in conformity with the principles of natural justice. It is
not the subjective choice of the prescribed authority to get an inquiry heid
of any kind. It does not envisage a secret inquiry or a preliminary inquiry
alone. That is made only for collection of evidence and at that stage there is
no participation of the person against whom the action is sought to be taken.
The words “as it may deem fit” have to be construed objectively and would
mean an inquiry depending upon the facts and circumstances of each case.




R e P

S. 40 PANCHAYAT RAJ AVAM GRAM SWARAJ ADHI., 1993 (PA)89

granted till disposal of appeal. Amritlal Jaiswal v. State of M.P., 2008(1IL) _
MPWN 108.

[8] Removal of office bearer of Panchayat.-(a) If at all any action is
to be taken in view of this section for the purpose of removal of office bearer
of Panchayat, the prescribed authority will have to hold firstly an inquiry
for the purpose of finding out whether the delinquent happens to be guilty
of things described by the provisions of sub-clauses (a) and (b) or the proviso
of sub-section (1) of section 40. Further, the prescribed authority will Kave
to point out that the conduct of the delinquent was falling under the category
of ‘misconduct’ as indicated by the explanation provided to sub-section (1).
The officer working as prescribed authority has to keep in mind that
proposed action is likely to dislodge a person who has been duly elected by
members of the public and that too for the purpose of holding the office as
indicated by the Act for performance of the duties indicated by the post or
various posts of such panchayats. There should be compliance of the neces-
sary provisions of the Act when a person is to be punished legally. Where
the person concerned is not proved to have committed any 'misconduct’ he
cannot be removed from the office he is holding. Kamal Kishore v. Janpad
Panchayat, Nalkheda, 2000 (1) MPLJ 309=1999 (2) MPLJ 470=2000 (1)
MPHT=212=1999 (2) JLJ 370.

(b) Removal of office bearer- Giving of opportunity to show cause
is material and not the form.-The underlying principle under sub- section

-+ {1) is that an officer bearer,-before he is removed from- office must know the-: === -

misconduct committed by him and is given an opportunity to show cause
before his removal. It is providing an opportunity to show cause which is
relevant and not its form. No particilar form or mode having been
prescribed it is left to the discretion of the State or the preseribed authority,
either to indicate the act of misconduct or undesirability of continuance in
office in the show cause notice itself or separately. The mandate is that an
opportunity to show cause is to be given before passing the order of remove
from office. Harishankar Patel v. State of M.P., 1999 (1) MPL.J 16 (DB).

3. Form for giving show cause notice.-Section 40 of the Act does not---——- -+

prescribe any particular form in which show cause notice is to be given or
the misconduct has to be enumerated. Harishankar Patel v. State of M.P.,
1999 (1) MPLJ 16 (DB). .

4. Ex-parte order.-Petitioner submitted his reply on notice but failed
to appear on date fixed so SDO passed an ex-parte order. Held, the said order

~ is not given in violation of natural justice but is appealable under Rule 3 of

Panchayat (Appeal and Revision) Rules, 1995. Pratap Singh Yadav v. State
of M.P., 2007(2) MPWN 59. '

5. Difference of proceedings under Ss. 40 and 92.-Proceedings
under section 92 are quite different than that of section 40. No action of

..removal of a-Sarpanch of the Gram.Panchayat can be taken by the

prescribed authority in the proceedings initiated under section 92. Maya
Choudhary v. State of M.P., 2012(2) MPLJ 90 = 2012(5) MPHT 240.

6. Misconduct and removal of Sarpanch.-Under the provisions of
the Act a Sarpanch is required to convene periodical meetings of the Gram
Sabha and the resolutions are to be passed therein. It is for the Sarpanch
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basis of which the proceedings are started. The order of removal of an elected
office bearer is also a penal provision contained in section 40 of the Act, and
dn elected office bearer of Panchayat elected by people is not to be branded
unceremoniously. The show cause notice required to be issued under the
said proceedings is to reflect the charges on the basis of which the proceed-
ings are started under section 40 of the Act. Only after completing the
proceeding in this manner for the purposes of reaching to definite findings,
whether any misconduct or other contingency mentioned in the provisions
of section 40 of the Act is made out or not, the order can be passed by the

' prescribed authority. If it is not done, the proceedings under section 40 of

the Act would be vitiated. Since such impugned order has been passed in a
proceedings initiated on the complaint made by the petitioner under section
92 of the Act and the power under section 40 of the Act have been exercised
by the SDO, the order impugned cannot be sustained. Maya Choudhary v.
State of M.P., 2012(2) MPL.J 90 = 2012(5) MPHT 240.

[7]1 Removal of Sarpanch.-(a) Removal of the petitioner from the post
of Sarpanch. No proper enquiry was conducted by the SDO before ordering
removal. Case remitted to the SDO to conduct enquiry in accordance with

law. Manita Jaiwar v. State of M. P., 2009(3) MPLJ 370 = 2009(2) JLJ 333
= 2009(3) MPHT 70.

(b) A Sarpanch was removed Sub-Divisional Officer after considering an
enquiry report submitted by three member committee. The petitioner was

not given copy of enquiry. report to submit his objections or explanations... ...-}.

Principles of natural justice violated. Order of removal set aside and the
Sub- Divisional Officer ordered to proceed after supplying a copy of such
report to the petitioner. Rajendra Singh Raghuvanshi v. State of M.P., 2004
(4) MPL.J 6=2004 (3) MPHT 373.

{¢) Procedure.- In proceedings for removal of a Sarpanch, witnesses
must be examined and the Sarpanch should be given an opportunity to
cross-examine those witnesses. Babita Lilahare v. Surendra Rana, 2004 (1)
MPLJ 27=2004 (5) MPHT 79. See also Kailashchandra Jain v. State of
M.P., 2003 (3) MPLJ 260=2002 (5) MPHT 523, Faiz Mohd Faiz v. State of
M.P,, 2004 (4) MPHT 393. '

(d) Defective Enquiry.-Prescribed Authority though aware of the fact
that the officers who prepared the enquiry report did not appear for cross-
examination, yet proceeded to hold the petitioner guilty of charges on the
basis of same enquiry report. It is not fair trial. An order of removal/dis-
qualification based on such defective enquiry cannot be given the stamp of

approval. Smt. Phool Bai v. State of Mudhya Pradesh, 2009(2) MPHT 68 =
2009(1) JL.J 437.

(e) Secret enquiry or preliminary enquiry alone is not enough. S.D.0O.
should hold enquiry according to law. Mangobai v. State of M.P., 2003 (2)
MPLJ 112.

() Grant of stay.-When an appeal is pending for hearing against the
removal order of a Sarpanch and if the Sarpanch filed an application for
interim relief for staying the operation of the removal order, it cannot be
refused because the holding of a democratic office and removal therefrom,
under the Constitution of India, cannot be treated lightly. Stay should be
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. ‘hasdo.be enumerated. The mode followed for takmg action under section 40
,if held to be valid, it cannot be said to be invalid for action of suspension

under the said clause (b) only on the ground that the charge sheet and notice

" - to show cause were composite. Harishankar Patel v. State of M.P., 1999 (1)
. MPLJ 16 (DB).

. 2. Removal of Sarpanch and/or Officer Bearers. -{1] Bar of con-
tinuing inquiry-Specified Period For.-(1) The proviso to S.40(1)(c) of the
Adhiniyam,1993 prescribes a bar of continuing inquiry beyond a particular
period. The object of the proviso is that if an office bearer of the Panchayat
has committed misconduct, then it is necessary for the prescribed authority
to complete the inquiry within a period of 90 days and beyond the aforesaid
period, he has to take permission from his senior officer in writing and

-request-extension of time and time shall not be extended more than 30 days.

The words which are used are that “such extension of time shall not be more
than 30 days”. It means that even the higher officer is not competent to grant
more than 30 days time to complete the inquiry. It is in consonance with the -

object that if there are allegations of misconduct against the office bearer of

a Panchayat, on which he could be removed, the inquiry must be completed
within specified time and if it is held that this is a procedural requirement
and on this ground the inquiry would not be vitiated, then the prescribed
authority may take indefinite time to conclude the inquiry, it would be
against the intention and specific unambiguous intention of the statute. It
is not only a procedural law but it is a substantive law because it gives power

of removal to the prescribed authority to remove thie office bearers of the ™

Panchayat. Dhanwanti v. State of M.P., 2013(1) MPL.J 549 (DB) = 2013(2)
MPHT 254 (DB).

[2] Procedure.-The duthonty on a complaint under 5.40 of the Act had
issued notices to petitioner in response to which the’ petitioner had filed an
application under 8:11 of the CPC but the S.D.Q., instead of passing any
order thereon, proceeded to remove thepelitioner from the post of Sarpanch
under S.40 of the Act. The authority:wus- required:to give an opportunity to
the petitioner to file a reply and thereafter pass a detailed order after

following the procedure prescribed by the law under-S.40 of the Act.” -

Gyanmati Basmc v, State af AMLP; 2013(2) MPLJ 200 = 2013(3) MPHT
820. IR

[3] Prescrlbed authorlty has no jlll'lSdlCthIl to pass order of removal of
Sarpanch beyond period of 120 days. Proviso to Section 40(1)(¢)is mandatory
in nature. 2013(2) JLJ 84 Relied on. Santosh Raghuvanshz v. State of M.P,,
2013(2) MPWN 28(DB). L

[4] Complaints. Complamts against petltloner regarding non-payincent
of wages to workers is a serious matter. Collector directed to take action
against the petitioner. Kusuma Yadav v. Staté of M.P., 2013(2) MPWN 109,

(5) It was alleged that conduct of petitioner’s husband was unlawful.
SarpancB/Pemtloner could not be dlsquahﬁed on this ground and cannot be
removed from the post of Sarpanch. 2012(2) SCC 407 Foll. Guddi Devi v.
State of M.P., 2013(2) MPWN 117.

6] Removal of office bearer of Panchayat.-Show cause notice re-
quired to be issued under the proceedings must reflect the charges on the
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ing any Pecuniary benefits to any relative, such ag giving out any type
of lease, getting any work done through them in the Panchayat by an
office bearer of Panchayat. : '

Explanation.-For the purpose of this clause the expression
relative’ shall mean father, mother, brother, sister, husband, wife,
son, daughter, mother-in-law, father-in-law,,brothler—in-'. law, sister-in-

forthwith cease to be a member of any other Panchayat of which he is
a member, such person shall also be disqualified (or a period of six
years to be elected [ x x x ) under this Act,

COMMENTARY
SYNOPSIS
‘Requirements of clause (b) of sub-section (1), * = e e
Removal of Sarpanch and/or Officer Bearers,
Form for givin g show cause notice.
- Ex-parte order.
Difference of proceedings under Ss. 40 and 92
Misconduct and removal of Sarpanch.
Principle of natural Justice to be followed.,
Opportunity to show cause,
Meaning of “as far gs possible”,
10. Suspension of Sarpanch. T T T s
11.” Jurisdiction.
12. Jurisdiction of Additional Collector,

13. Removal of President of J anpad Panchayat.
14, Relative : '

1. Requirements of clause (b) of sub-section (1).-What is required
under clause (b) of sub-section (1) is that the office bearer ig given a show

RN AW~
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vacated. Kedar Singh v. State of M.P., 1996 (I) MPWN 125.

4. Delegation of power under sub-section (2) by State Govern-
ment to ’Collector’- ’Collector’ includes Additional Collector’.-The

. State Government delegated its power under section 39(2) to confirm
* suspension of ’Sarpanch’ to the ’Collector’ vide notification issued under

section 93. By virtue of the provisions of Ss.15, 16 and 17 of the M.P.Land
Revenue Code, the term *Collector’ includes “Additional Collector”. Kaushal
Prasad Kashyap v. State of M.P., 1999 (1) MPLJ 455.

5. Sub-section (2)- Order of suspension of a Sarpanch of Gram
Panchayat not confirmed by State Government within stipulated
time- Effect.-An order of suspension of a Sarpanch of a Gram Panchayat
has to be forwarded to the State Government and the State Government is
obliged to pass some order one way or the other within 90 days . In case no
order is passed within a period of ninety days from the date of its receipt
then the order of suspension is deemed to have been vacated. Kedar Singh
v. State of M.P., 1996 MPL.J 372.

6. Effect of amending Act 43 of 1997-Suspension under clause
(b).- Where a Sarpanch was suspended under clause (b) of sub- section (1),
the same clause having been omitted by amending Act 43 of 1997, the
suspension of the said Sarpanch also goes away on 5-12-1997, when the said
Act came into force. Asha Dwivedi v. Sub-Divisional Officer, Deosar, 1999
(2) MPLJ 76.

40. Removal of office bearers of Panchayat.-(1) The State’

Government or the prescribed authority may after such enquiry as it
may deem fit to make at any time, remove an office bearer—

(@) if he has been guilty of misconduct in the discharge of his
duties; or

(b} if his continuance in office is undesirable in the interest of
the public:
Provided that no person shall be removed unless he has been given
an opportunity to show cause why he should not be removed from his
office. '

Explanation.-For the purpose of this sub-section “Misconduct”
shalil include—

(a) any action adversely affecting-
(i) the sovereignty, unity and intégrify of India; or
(if} the harmony and the spirit of common brotherhood
amongst all the people of State transcending religious, lin-
guistic, regional, caste or sectional diversities; or
. (iii) .the dignity.of women; or _
- (b) gross negligence in the discharge of the duties under this Act.

() the use of position or influence directly or indirectly to secure
employment for any relative in the Panchayat or any action for extend-

1 Ins. by MP 2 of 1997 [7-1-1997].
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rigour of S.39(1)a) will not come in his way, merely because the appeal
against acquittal has been admitted by High Court. True, it is that on appeal
being admitted for hearing while exercising the powers of appeal, the
judgment of acquittal can be reversed and the person acquitted can be -
convicted, but the fact remains that there exist a judgment of acquittal,
which is operative in his favour and, therefore, he cannot be deprived to
enjoy the fruits of the same, merely because appeal against the same has
been admitted. Ramesh v. State of M.P., 2013(1) MPLJ 229 = 2013(1)
MPWN 102 = ILR 2013 MP 74 (DB).

2. Suspension.-{1] There is no provision under the Act for suspending
a Sarpanch only on the ground that the FIR is lodged against him. Section
39(1) specifically lays down that a Sarpanch can be suspended on framing
of a chargein a criminal case. Admittedly no charge has been framed against

the present petitioner. Hence, impugned order cannot be sustained. Hukiya
Baiv. State of M.P., 2007(11) MPWN 86.

[2] No notice needed-The section does not require any show cause
notice for suspension. This show cause notice for removal from the office is
contemplated under section 40 of the Act while section 39(1)(b) only says
about issuance of notice alongwith a charge-sheet to show cause why the
person be nor removed from office. Harishankar Patel v. State of M.P., 1999
(1) MPLJ 217=1999 (1) JLJ 255.

[3] Service of confirmation not necessary-Under sub-section (2)
service of confirmation of order of suspension is not obligatory on the part

--of the State Government-as a report is made to the State Government-and =~ |

the State Government is supposed to act on-the report and to pass the order
within 90 days from the date of receipt of the report, if the State Government
for reason whatsoever fails to confirm the order of suspension within 90 days
from the date of receipt of the report, then the fiction to come into play and
the fiction is that in that event the order of suspension shall be deemied to

have been vacated. Harishankar Patel v. State of M.P., 1999 (1) MPL.J
217=1999 (1) JLJ 255.

[4] Suspension of Sarpanch-Show cause notice should be accompanied

with charge sheet detailing all allegations against him, All materials which - -}

substantiate allegations in the notice should be supplied. An opportunity to
furnish reply should be real one and not a farce. Sarita Mabre v. State of
M.P., 1998 (1) JL.J 420.

(5] Power to suspend withdrawn on 2-10-1997 by Ordinance. Action
taken prior to that date does not come to an end. Goverdhani Bai v. State of
M.P,, 1998 (I1) MPWN 49. \

3. Scope and effect of sub-section (2).-[1] No consequence is men-
tioned in the Act where there is failure in reporting of suspension to the
State Government within 10 days. The provision is obligatory. But where
such suspension is not so reported, the order of suspension would not stand
vacated automatically. Second part of the provision in the sub-section
regarding confirmation of suspension order within 90 days is mandatory.
Arjunlal Gupta v. State of M.P,, 1998 (1) JLJ 128. :

[2] Where an order suspending the Sarpanch is not confirmed by the
State Government within 90 days, suspension is deemed to have been
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COMMENTARY
SYNOPSIS ' ¢

Genera] interpretation.

Appeal against acquittal has been admitted by ngh Court-Effect,
Suspension,

Scope and effect of sub-section (2).

Delegation of power under sub-section (2) by State Government’
to *Collector’-’Collector’ includes ’ Additional Collector’.
Sub-section (2)-Order of suspension of a Sarpanch of Gram
Panchayat not confirmed by State Government within stipulated
time-Effect.

6. Effect of amending Act 43 of 1997.

1. General interpretation.-{1] The section provides for suspension of
an office-bearer, namely, the Sarpanch, Up-Sarpanch or a panch of a Gram
Panchayat and President, Vice-President and member of a Janpad
Panchayat or Zila Panchayat.

[2] Powers are vested in the prescribed Officer to suspend any of the
above under the circumstances mentioned in clause (a) of sub- section (1).

[3] Clause (a) enumeratés the list of offences and it says further that if
criminal proceedings have been initiated against any office-bearer and
charges have been framed against such office-bearer in such proceeding

BN P -

s

then, the concerned office- bearer may be suspended by the: presctlbedf-?‘"-'-f-" LI

Authority.
[4] It is then provided in sub-section (2) that the order of suspension

“shall be reported (intimated) to the State Government within ten days of

the passing of the order. The matter then rests with the State Government
to deal with it and pass necessary order thereon. The only other provision
made in this sub-section is that if the order of suspension is not confirmed
by the State Government within ninety days of the receipt of report then,
the order of suspension will automatically lapse.

[5] Provision is made in-sub-section-(3) for election of officiating Sar---

panch, or President in a special meeting called by the Secretary or the Chief
Executive Officer, as the case may be. Such officiating Sarpanch or Presi-
dent shall continue in office during the period of suspension.

[6] Sub-section (3) also provides that where the office of Sarpanch or
President was a reserve one for member of a Scheduled caste or Scheduled

Tribe or a woman, the officiating Sarpanch or President shall also be elected
from the same caste or sex as the case may be.

1-A, Appeal against acquittal has been admitted by High Court-

. Effect.- In Section 39(1)a) and (2) of the Adhiniyam, 1993 the Prescribed

Authority has power to suspend from office any office bearer against whom

. charges have been framed in.any criminal proceedings for the offences

mentioned in sub-clause {a). The order of suspension passed under sub-
clause (1) is required to be reported to the State Government within the
prescribed period of 10 days and shall be subject to such orders as the State
Government may deem fit to pass. The petitioner having been acquitted by
the Competent Criminal Court, of the charges framed against him, the
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l[xxx]
-2[(2) The order of suspension under sub-section (1) shall be

reported to the State Government o authorised officer within a period
of ten days and shall be subject to such orders as the State Govern-
ment or the authorised officer may deem fit. If the order of suspension
Is not confirmed by the State Government or authorised officer within
ninety days f{rom the date of receipt of such report, it shal] be deemed

to have revoked. |

dent of Janpad Panchayat or Zila Panchayat, as the cage may be is
suspended under sub-section (1), the Secretary or the Chief Execu-
tive Officer of the concerned Panchaydt shall cause to be called a
special meeting of the Panchayat immediately, but not later than

Provided further that where the office of Sarpanch or President
is reserved for g woman belonging to Scheduled Castes or
Scheduled Tribes or other Backward Classes and there is no other

bearer of any other Panchayat of which he is a member or office bearer.

Such person shall also be disqualified for being elected Ux x x] under
the Act during his Suspension. .

1 CL{b) omitted by MP 43 of 1997 (2-10-1997). _

2 Subs. by M.P. Act 26 of 2012 [23-5-2012), before substtution it was as follows:-
“(2) The order of suspension under Sub-section (1) shall be reported to the State
Government within 3 period of ten days ang shail be subject to such orders as the
State Government may deem fit to pass, If the order of Suspension is not confirmed
by the State Government within 90 days from the date of receipt of such report it
shall be deemed to have vacated.”

3 Subs. by MP 43 of 1997 [5-12-1997.

4 Omitted, by M.P. 26 of 1994 [30.5.94], the words “co-opted or appointed”,

bl F
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{2] Where a casual vacancy occurs in the office of the Sarpanch of a Gram
Panchayat, the Secretaty of the Gram Panchayat shall cause to be called a
special meeting of the Panchayat as soon as possible but not later than 15
days from the date of receipt of notice of vacancy from the Prescribed
Authority. In the meeting so callcd, the members shall elect a new Sarpanch
from amongst themselves temporarlly till a new Sarpanch is elected in-
accordance with the provisions of the Act and the rules. Where the post of
casual vacancy was reserved for any of the communities or for woman then
it will be filled by the member of same community or a woman. In case no
other woman of the reserved class is available then a woman of any other
category may be elected temporarily.

[3] It is very important to note that the secretary has not to rush for
calling the aforesaid meeting unless he is intimated by the prescribed
authority that a vacancy is caused. The reason is that a resignation may
also be withdrawn, therefore, the secretary should wait till he receives
intimation of vacation from the aforesaid authority.

3. Handing over of charge.-Where the outgoing office-bearer fails to
hand over any record, article, money or property of the panchayat, the
prescribed authority may direct him to do so and if he fails to comply his
direction then, steps under section 92 may be taken against him and he may
also be prosecuted under section 98,

[4] The temporary filling up of the post of a Saxjpanch under clause(b) |
of sub-section (1) of Section 38 does not-create d right in favour of such

officiating Sarpanch to claim that no election can be held under clause (a)
of Sub-section (1) of Séction 38 till the entire term expires. Phoola Baiv. The
State, 2009(2) MPHT 75 = 2009(1I) MPWN 21.

39. Suspension of office bearer of Panchayat.-(1) The prescribed
authority may suspend from office any office bearer—

[a) against whom chargles have been framed in any criminal

“proceedings uadér T {Chapter” V-A, VI, KX, TX-A, X, XII,
Section - 302, - 303, 304-B, 305, 306, 312 to 318, 366-A,
366-B, 373 to 377 of Chapter XVI, Section 395 to 398, 408,

409, 458 to 460 of Chapter XVII and Chapter XVIII of the
Indian Penal Code, 1860 (XLV of 1860) or under any Law for
the time being in force for the prevention of adulteration of
food stuff and drugs, “{[suppression of immoral traffic in
women and children, protection of civil rights and Preven-
tion of Corruption}: or -

1  Subs. by M.P.Act 5 of 1999 [5-4-1999]. *'
2 Subs. by M.P.Act 5 of 1999 [5-4-1999)
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accordarice with the provisions of the Act and the rules made there-
under; ' '

Hb) in the event of occurrence of a casual vacancy in'the office of
“the Sarpanch of a Gram Panchayat, the Secretary of the Gram

Panchayat, as the case may be, shall cause to be called a special
meeting of the Panchayat Immediately, but not later than fifteen days
from the date of receipt of information from the prescribed authority
regarding the vacancy and the. members shall elect from amongst

+ themselves a person to hold the office temporarily till a new Sarpanch,
as the case may be, is elected in accordance with the provisions of this .

Act and the rules made thereunder and such officlating Sarpanch, as

- the case may be, shall perform all the duties and exercise all the .
- powers of Sarpanch, during the pendency of election:

as Sarpanch during the casual vacaney].

(L) If the out-going office “bearer fails to hand over any record,
article, money or property of the Panchayat forthwith to his successor
the prescribed authority may by order in writing direct him to do so

authority may proceed against him in accordance with Section 92 and
take necessary steps to prosecute him under Section 98.]

2) 2{Omitted)
COMMENTARY

1. Casual vacancy.-If before expiry of the term, a casual vacancy in
the office of any office-hearer may occur due to followi_ng reasons:-

(1) When such an office bearer expires; :

(il) When such an office bearer resigns from his office;

(iii) When a no-confidence motion is passed against him;
(iv) When he is removed from his office; and

(v) When he becomes member of State Législative Assembly or either
House of Parliament. . '

2. Filling of casual vacancy.-[1] Where a casual vacancy in the office

of an office-bearer occurs, it has ‘got to be filled as soon as possible jn

accordance with the provisions of this Act and the Rules made thereunder.

1 Subs. by MP 43 of 1997 [5-12-1997).
2 Omitted by MP 43 of 1997 [5-12-1997].
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a person conceals his real caste and contests election on a seat reserved for
Scheduled Caste or Scheduled Tribe and gets himself elected, his election
" can be challenged either under section 122 of the Panchayat Act or under
section 36(2) of the same Act. Roshanlal Maravi v. Shambhoo Singh, 2005
(1) MPLJ 467=2005 (1) MPHT 309 (DB).

37. Resignation by officer bearer of Panchayat.-(1) A panch of a
Gram Panchayat or a member of Janpad Panchayat or a member of
Zila Panchayat may resign his office by giving notice in writing to that
effect to the Sarpanch or President as the case may be.

(2) The Sarpanch or Up-Sarpanch of a Gram Panchayat or the
President or Vice-President of a Janpad Panchayat or Zila Panchayat

may resign his office by glving notice in writing to the prescribed
authority.

{3) The manner of giving notice and procedure for tendering resig-
nation and its becoming effective shall be as may be prescribed:

Provided that a person tendering resignation may withdraw his
resignation before it becomes effective.

COMMENTARY

- Acceptance -of resignation order - Validity of.-Under S.37--the -
resignation could not be accepted without aﬂ'ordmg him an opportunity to
reconsider the decision, the Rules have been framed under Section 37
namely the M.P. Panchayat (Resignation by Office bearers) Rules 1995 and
according toits Rules 3 & 4, the resignation could be accepted under sub-rule
(4) of Rule 4 only after a full and complete compliance with the provisions
of preceding two sub-rules of Rule 4, contemplating consideration thereon
by Panchayat at its next meeting under notice to the petitioner. A bare
perusal of the record would reveal that the resignation has been accepted
by circumventing the procedure prescribed therefor, hence non-compliance
with the mandatory provisions of sub-rules (2)and (3) iz sufficierit to hold
that the resignation was not validly accepted. Bihari Das v. State of M.P.,
2014(1) MPL.J 148 = 2013(4) MPHT 542 = ILR 2013 MP 1069.

Rules:- The State Government has made the following rules in exercise -
of the powers conferred by this section. These Rules shall be found under
Rules given separately.

“PANCHAYAT (RESIGNATION BY OFF{ CE BEARER) RULES, 1995"

38. Filling up of vacancies.- [(1] (a) In ‘the event of death resig-
nation, no confidence motion, or removal of an office bearer of a
" ~Panchayat or'on his becoming & meitiber of State Législative Assembly
or a member of either House of Parliament before the expiry of his
term, a casual vacancy shall be deemed to have occurred in his office
and such vacancy shall be filled as soon as may be by election in

1 Subs. by M.P. 26 of 1994 [30.5.94].




R
e

TSP e S o Ty

ur,

(PAYT8 PANCHAYAT RAJ AVAM GRAM SWARAJ ADHI., 1993 S. 36

contests the election after concealing the disquahﬁcation OT No person who
has become disqualified after the elections are over is continued as an office"
bearer in the Panchayat. Not only this, the Collector also has to seg that
whether the disqualification is removable an if yes, but not removed then

in such a case the Collector may declare that the office has became vacant.
Bhuvaneshwar Prasad v. State of M.P., 2009(1) MPL.J 434 (DB) = AIR

2009 (NOC) 242 MP (DB) = 2008(5) MPHT 72 (DB) = 2008(3) JLJ 293.

13. Incompetent proceedings.-If incompetent proceedings were sub-
mitted before the S.D.O. then the question “questioned and decided by an

- election petition” would not come up as a bar because a-question can be

raised and decided in a validly constituted election petition. Bhuvaneshwar
Prasad v. State of M.P., 2009(1) MPL.J 434 (DB) = AIR 2009 (NOC) 242
MP (DB) = 2008(5) MPHT 72 (DB) = 2008(3) JLJ 293.

14. Procedure to be followed by 8.D.0..-When an election petition
was not duly constituted is filed before the S.D.0O. and the S.D.O. finds that
the question raised in the petition can be conveniently decided by a higher
officer in exercise of the powers under S.36 then a reference certainly could
be made by him because S.36(3) clearly provides that the Collector may give
his decision either on an application made to him by any person or on his
own motion. Bhuvaneshwar Prasad v. State of M.P., 2009(1) MPLJ 434
(DB) = AIR 2009 (NOC) 242 MP (DB) = 2008(5) MPHT 72 (DB) = 2008(3)
JLJ 293.

15. Appeal against decision of competent authority.-[1] Provision

is made in sub-gectioni (4) for preferring an appeal against the decision'of =
the competent authority by the person aggrieved. Where such decision is

given by a Collector, the appeal would lie to the Commissioner and where
the decision is given by the Commissioner the appeal would lie to the Board
of Revenue.

[2] Limitation for such appeal is provided as 30 days from the date of
order.

16. Qquo Warranto Writ.-Can be issued by the Court when a person in
a public office has been appointed in violation of statutory provisions.

Virendra Tyogi U. State of M.P, 2011(1) MPLJ 245 <'201101) JLJ 181 = - -

2011(2) MPHT 361.

17. Finality of decision.-[1] An order passed in appeal shall be final,
meaning thereby that no further appeal against such a decision would be
competent. It should also be understood that a decision of the Commissioner
as a competent Authority is appealable but his decision as an appellate
authority would be final because no second appeal against his decision is
provided in this sub-section. '

[2] Writ not tenable.-The Upper Collectof having conducted an en-
quiry set aside the election of the petitioner as Panch on the ground that his
fourth child was born on 17-2-2001 that is to say, after the cut off date

¢ 26-1-2001. Held, alternative appeal remedy available hence this writ is not .

maintainable. Dhaneshwar Devangan v. State of C.G., 2006(1) CGLJ 221
= 2006 CGLT 29.

18. Concealment and misrepresentation of caste-Contestmg on
reserved seat and getting elccted-Challenge to such election.- Where

e ————— L
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(3] Disqualified for the post of Office Bearer.-Th- petitioner gave
his one child out of three, to his brother. The registered adoption deed was
executed after the cut-off date. Held that petitioner has three children at
the time of election therefore he was rightly disqualified to contest election
of member of Janpad Panchayat by the Returning Officer. Pradeep Kumar
Tiwari v. State of M.P., 2006(3) MPLJ 276.

8. Bar when not applicable.-Contention that in view of gub-section
(2), elected office bearer.of Panchayat is removable only after filing election
petition. Sub-section (2) of section 36 of the Adhiniyam is to be read in
context to sub-section (1). In order to construe section 36(1) as well as
- sub-section (2), both the provisions are to he interpreted in order to make
the section 36 as a whole workable. Contention rejected because this bar
would not come in the way when a writ petition secking relief of quo
warranto is filed. Suresh Baba s/o Agya Ram Sharma v. Virendra Tyagi,
2011(1) MPLJ 454 = 2011(1) MPHT 72. :

‘9. Decision about vacancy.-[1] As stated above, an office-bearer who
becomes disqualified subsequently, shall be so declared and his office shall
be declared vacant by a competent authority. The competent authority is,-.

(i) Collector, in the case of Gram Panchayat and J anpad Panchayat;
(ii) Commissioner, in the case of Zila Parishad.
[2] The competent Authority shall give his decision either on an applica-

tion being made by any person or he.may do so on_his.own motion. Btit no . .

order shall be passed against any person without giving him a reasonable
opportunity of being heard. For comments. on ‘reasonable opportunity’,
kindly look to comments under Ss.40 and 87. '

10. Evidence.-Unfair means and corrupt pracetice.-Some evidence -
does not lead to a conclusion that returned candidate had taken recourse to
unfair means and corrupt practice. Uma Shankar Chobey v. Madan, ILR
2013 MP 2603. ' '

11. No cessation till decision.-It is also provided in sub-section 3).
that no person shall cease to be an office bearer until it is decided by the
competent officer that he is disqualified and his post is declared vacant.

12, Interpretation of Sub-sections (2) & (3).

. {a) Sub-section (2)-word “and” to be read as “or”.-In the language
employed in Section 36(2)(a) is “concealing his disqualification for it which
has not been questioned and decided by any election petition under Section
122" would not mean that filing of the election petition itself would arrest
the jurisdiction of the Collector. The word used "questioned and decided"
are to be read as one qualifying condition. The words “questioned” and
“decided” are to be read as one. The word ’and’ certainly can be read as or’
if the intention of the legislaturc is not clear or the law requires the word
“and” to be used as “or”. Bhuvaneshwar Prasad v. State of M.P.-2009(1)

' "MPLJ 434 (DB) = AIR 2009 (NOC) 242 MP (DB) = 2008(5) MPHT 72
(DB) = 2008(3) JL.J 293, ' ' '

(b) Sub-section (8).-Sub-section (3), if is read in its true perspective
and in accordance with legislature then would clearly show that legislature
wanted the Collector to exercise the power to see that no disqualified person
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of his release. Appellant was convicted under section 302, Penal Code and
was sentenced to life imprisonment. Five years have not yet been elapsed
after his release and, therefore Writ Court has rightly held that the appel-
lant was having disqualification for holding the office of Sarpanch. Suresh
Baba s/o Agya Ram Sharma v. Virendra Tyagi, 2011(1) MPLJ 454 =
2011(1) MPHT 72, . = - o , -
5. Disqualification of member.-Disqualification of member under is
& matter of record. Prabhasingh v. State of M.P,, 1998 (II) MPWN 87.

[2] Convicted person should vacant the post.-A convict cannot be
allowed to occupy an elected post where a statute clearly prohibits. Section
36(1)(a)ii) is quite clear that a person will not be eligible to hold a post for
a period of 5 years if he has been convicted for not less than six months,
Respondent No.9, President, Janpad Panchayat, Shahpura was convicted
under 5.326 of IPC and.S.25 of Arms Act and sentenced for a period of 3
, years and remained in custody tili 2003. He could not have contested till -
S 2008 in view of provisions of Act and he will cease to be such office bearer.

: His post shall became vacant. Shzp Singh Rawat v. State of M.P., 2008 (2)

MPLdJ 573 = 2008(2) JLJ 124 = AIR 2008 (NOC) 1390 = 2008 MPHT
41[DB].

: [3] Past disloyalty is also disqualification to election of Sar-
a panch.-Conduct of police constable of showing indecent behaviour-with - L
EL o woman guard, posted in jail ward, exercise of undue power, using abusing
i language, show disloyalty. He had not adhered to the official discipline that
i was expected to him. Held, he has incurred the disqualification u/s.36(1)(e)

of the Act for the post of Sarpanch. Surendra Singhv. Nasrat Ali, AIR 2007
(NOC) 2581 MP[DBR]. ,

6. Disqualification becoming inoperative.-Where an office bearer
was convicted but his conviction was suspended by the High Court in appeal,
he cannot be treated as convicted and consequently cannot be removed from
the office. Every consequent disqualification becomes inoperative and .-

- remains in abeyance pending his appeal. Jamuna Prasad Jaisani v, Smit.
Shikha Dubey, 1999 (2) JLJ 382 ' | : '

7. Previous provision of S, 36(1)(m).—Disqualiﬁcai_;ion Clause (m) of
sub-section (1) of Section 36 has been deleted by M.P. Act 27 of 2006 w.c.f
1-09-2008, before deletion it was as follows.-

Bl ) e
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- “(m) has more than two living children one of whom is born on or after
the 26th day of Januar , 2001.” .

Some cases regarding previous S, #6(1)(:11).-

[1] Birth date of last 1ssue accepted as 5-12-2000, extended date by High
Court was 30-4-2001. Held, disqualification not attracted. Siyawati v. Phool-

watt, 2009(1) MPHT 301 = 2009(1) JLJ 431 = AIR 2009 (NOG) 425 MP
= 2008 (4) MPLJ 437 = 2009(2) MPWN 49 '

[2) Since the fifth child of appellant was born on 17-03-2001 and not on
17-3-2000 prior to 26th January, 2001 therefore the appellant has earned

disqualification under S.36(1)m) of the Act. Lajja Bai v. State of M.P., 2008
(2) MPLJ 26 = AIR 2008 MP 185[DB]. | ‘
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he shall, subject to the provisiciﬁs of sub-section (3}, cease (o be s q
. office bearer and his office shall become vacant: SHe

.. Provided that where an application is made by an office beurcr to
the Panchayat for leave to absent himself under clause {c) and the
Panchayat fails to inform the applicant of its decision on the applica-
tlon within a period of one month from the date of receipt of the

application, the leave applied for, shall be deemed to have been granted
by thé Panchayat. : ' ' '

(3) In every case the authority competent to decide whether a

vacancy has occurred under sub-section (2) shall be Collector in
respect of Gram Panchayat and Janpad Panchayat and Commissioner
in respect of Zila Perished who may give his decision either on an

application made to him by any person or on his own motion. Until,
the Collector or the Commissioner, as the case may be, decides that

11r,)he vacancy has occurred, the person shall not cease to be an office
" bearer:

Provided that no order shall be passed under this sub-section

‘against any office bearer without giving him a reasonabl unity
of heing heard. & onanie Opportumty

{4) Any person aggrieved by the decision of Collector or Commis-

sioner, as the case may be, under sub-section (3}, ma ithi i
» may, within a period
of 30 days from the date of such decision appeal to CommissioII)]er or

Board of Revenue respectively whose orders in such appeal shall be
- final: - e * o '

COMMENTARY
SYNOPSIS

Object of the section.
Applicability. |
Persons who are disqualified.
Disqualification.
Disqualification of member.
Disqualification becoming inoperatjve.
Previous provision of S. 36(1)(m).
Bar when not applicable.
9. Decision about vacancy.
10. Evidence. '
11. No cessation till decision
12. Interpretation of Sub-secticus (2) & 3).
13, Incompetent proceedings.
14. Procedure to be followed by $.D.0.
15, Appeal against decision of competent atithority,
16. Quo Warranto Writ
17. Finality of decision. :
18. Concealment and misi epresentation of caste-Contesting on
reserved seat and getting elected-Challenge to such election,
1. Chject of the section.-The section specifies those person who would

LALLM —

not be competent to become an office bearer of any panchayat. The category

BLagnar ZouT (3) MP LJ 3T5=2Z0017(5) MPHT 466.

[5] Effect of disqualification suppressed - election declared il-
legal.-Respondent did not pay the dues recoverable by the Panchayat and
subsequently contested an election of Jila Panchayat by suppressing the fact
of his disqualification and was elected. He was also proceeded under S.40 of
the Act and was removed from the post of Sarpanch. Held that he was naot
entitled to hold the office as he was not eligible to contest the election. 11 -
does not require any inquiry. His election declared illegal. ATR 1999 SC 17 ;
and AIR 2003 SC 2128 Relied. Suresh Choudhary v Atarlal Verma, 20063
MPLJ 506 = 2006(3) MPHT 213. ; '

4. Disqualification.-[1] Factum of encroachment must be construed
strictly, in absence of any evidence, candidate cannot be held to be dis-.
qualified. Geeta Bai v. Sub Divisional Officer, 2013(3) MPLJ 106 = ILR
2013 MP 2579 = 2013(5) MPHT 196. '

(2] Provision makes the person ineligible to be the office bearer of
Panchayat if he is convicted and sentenced to not less than 6 months
imprisonment and unless a period of five years has elapsed since the date
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of 1973} or in any Co- operative Society which shall
contract with or be employed by or on behalf of the
Panchayat; or

(if) having share or interest in any newspaper in which anyl

advertisement relating to the affairs of the Panchayat is
inserted; or

(i1i) holding a debenture or being otherwise concerned in any

(g)

(h)

(i)

()

(k)

()

loan raised by or on behalf of the Panchayat

1s employed as paid legal practitioner on behalf of the
Panchayat; or

is suffering from a variety of leprosy which is infectious; or

has voluntarily acquired the citizenship of a Foreign State,
or is under any acknowledgment of alleglance or adherence
to a Foreign State; or

has been disqualified under the Act repealed by Section 130
during the period of five years preceding the date of filing a
nomination paper in any election to be held for the first time
under this Act and the period of such disqualification has
not elapsed or the disqualification has not been removed; or
is disqualified by or under any law for the time being in force
for the purpose of election to the State Legislative Assémbly:

Provided that no person shall be disqualified on the

ground that he is less than 25 years of age if he has attained
the age of 21 years.

is so disqualified by or under any law made by the legisla-
ture of the State.

1
[x x x]
2) If any person having been elected 2[x x x| as an office bearer of

[a)

subsequently becomes subject to any of the disquahﬁcatlon
mentioned in sub-section (1) and such disqualification is

- not removable or being removable is not removed 3lor be-

(b)

(c)

- comes office bearer concealing his disqualification for it

which has not been questioned and decided by any election
petition under Section 122};

accepts employment as legal practitioner against the
Panchayat; :

absents himself from three cohsecutwe meetmgs of the
Panchayat or 1ts Committee or does not attend half the

A

without the leave of the Panchayat

w N

Cl. (m} was ins. by M.P.14 of 2000, w.e. f.26-1- 2001 and deleted by MP Act 27 of
2006, w.e.f. 1-9-2006, before deletion it was as under:-

“{m) has more than two living children one of whom is bom o1 or after the 26th day
of January, 2001.”

Omitted by M.P. 26 of 1994 [30.5.94} the werds nominated or ¢ uopted
Added by M.P.Act 5 of 1999 [5-4-1999).
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" (b)
o)

(ca)
2[(cb)

(cc)

d)

3l(e)
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elapsed since his conviction; or

(ii) of any other offence and had been sentenced to imprison-

ment for not less than six months, unless a period of five
years or such less period as the State Government may
allow in any particular case has elapsed since his release;
or

is of unsound mind and stands so declared by a competent
court; or

is an applicaht to be adjudged an insolvent or is an undis-
charged tnsolvent; or

lexx]
has not paid all the dues which are recoverable by
Panchayat and has not filed with nomination paper, the

declaration of such intention that no money is due to be paid
by him on any account payable to the Panchayat; or

has encroached upon any land or buildings of the
Panchayat and Government; or]

hold an office of profit under any Panchayat or is in the
service of any other local authority or Co-operative Society
or the State Government or Central Government or any
Public Sector Undertaking under the control of the Central
Government or the State Government:

Provided that no person shall be deemed ‘to have in-
curred disqualification under this clause by reason of being
appointed as a Patel under the Madhya Pradesh Land
Revenue Code, 1959 (No. 20 of 1959); or

has been dismissed from the service of the State Govern-
ment or Central Government, or a panchayat, or any other

- local authority, or a Co-operative Society, -or any Public

(fy
© tract with, by or on behalf of the Panchayat, while owning

Sector undertakings under the control of the Central
- Government or the State Government for corruption or for
disloyalty or}

has directly or mdlrectly any share or interest in any con-

_such share or interest:

Provided that a person shall not be deemed to have
incurred disqualification under clause (f) by reason of his—

(i) Having share in any joint stock company or a share or
interest in any Association registered under the Madhya

Pradesh Society Registrikaran Adhiniyam, 1973 (No. 44 .

1 Clause [ca) subs. by M.P. Act 8 of 2005 {12-4--2005) then orhitted by M.P. Act 18 of
. 2007.[25-5-2007]. The omitted clause was as under:-
“(ca) even after one year of being elected. does not have flush latrine in his
residential premises; or”.

2 New clauses (cb) & (cc) ins. by M.P. Act 16 of 2004, w.e.l. 15-12-2004, vide
Nohﬁcahon dated 15-12-2004, pub. in M.P. Gaz., Ext. Ordy dated 15 12-2004, p.

1113: -

.3 Subs. by M.P. Act 5 of 1999 [5-4- 1999]
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(i) 1[two and half year] from the date on which tl{e Zila Presi-
dent .or Vice- President enter their respective office;

(i) Six months preceding the date on which the term of office of
the President or Vice-President as the case may be, expires;

(iif) 2[six months] from the date on which previous motion of no-
confidence was rejected. S

3 [(4) If the President or Vice-President, as the case may be, desires
to challenge the validity of the motion carried out under sub-section
(1), he shall within fifteen days from the date on which such motion
was carried, refer the dispute to the State Government, which shall
decide it, as far as possible, within forty-five days from the date on
which it was received by it, and its decision shall be final.]

COMMENTARY

1. A meeting called for consideration of no confidence motion cannot be
adjourned. Presiding Officer has no such power. Dropadi Bai v. State of
M.P., 1998 (2) Vidhi Bhaswar 11.

2. Adjournment of meeting summoned for expressing no con-
fidence.- A meeting summoned for expressing no confidence cannot be
adjourned for want of quorum as the quorum has not been prescribed. The
presiding officer has to only préside over the meeting but has no power to-
adjourn it. 1975 JLJ 500 Disting. Hargovind Johari v. Zila Panchayat,
Morena, 1996 JLJ 231= 1996 MPL.J 409.

3. Opportunity not given to adduce evidence.-Respondent No.2 did
not provide the opportunity to adduce evidence to the petitioner to establish
the points raised in the memo of reference. Further more, under S. 35(4), a
dispute is liable to be decided as for as possible within 45 days from the date
of receipt. Respondent No.2 was expected to decide the reference case itself
within the period prescribed under law. Held, impugned order not sus-
tainable and reference case is liable to be decided afresh. Dinesh Sharma v.
State of M.P., 2007(4) MPLJ 554.

For detailed comments, see comments under section 40.

36. Disqualification for being office bearer of Panchayat.-(1) No
person shall be eligible to be an office-bearer of Panchayat who—

(a) has, either before or after the commencement of this Act,
been convicted:- ;

(i) of an offence under the Protection of Civil Rights Act,
1955 (No. 22 of 1955) or under any law in connection
with the use, consumption or sale of narcotics or any law
corresponding thereto in force in any part of the State,
unless a period of five years or such lesser period as the
State Government may allow in any particular case has

1 Sub. for the words “one-year” by M.P. Act 18 of 2007 [25-5-2007}.
2  Sub. for the words “one-year” by M.P. Act 18 of 2007 [25-5-2007].
3 Ins. by MP 2 of 1997 [7-1-1997].
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. (2) Unless otherwise provided in this Act the office bearers of Zila
Panchayat shall hold office for five years from the date of the first
meeting and no longer:

Provided that - notwithstanding anything contained in this sub-
section an office bearer of Zila Panchayat shall cease to hold office

_forthwith on his ceasing to be—

(a) a voter of the Gram Panchayat area within lhe distric L
) xxx) - -
(3) If before the expiry of the period prescribed in sub-section (2)

‘the Zila Panchayat is not newly constituted, it shall stand dissolved on

the expiry of the said period and the provisions of Sectioii’ 87 shall
apply thereto for a period not exceeding six months within which the
Zila Panchayat shall be reconstituted in accordance with the
provisions of this Act. i

COMMENTARY

Co-option.-[1] An Office bearer ceasing to be a voter on delimitation
cannot be co-opted under 8.29(2). Anjana Mulkalwar v. State of M. P 1998
(2) JL.J 328.

[2] An office bearer ceasing to be a voter on delimitation cannot remain

. an office bearer also since he no longer remams a voter Anjana M ulkalwar e
0. State of MP., 1998 (2) JLJ 328.° &

35. No confidence motion against President and Vice-Presi-
dent.-(1) On a motion of no confidence being passed by Zila Panchayat
by resolution passed by a majority of not less than three fourth of the
2[elected members] present and voting and such majority is more than
two-third of the total number of ®[elected members} constituting the
Zila Panchayat for the time being the President or the Vice-President

- against- whom such motion is passed shall cease to ‘hold -office -

forthwith.

(2) Notwithstanding anything contained in this Act or the rules
made thereunder, President or Vice-President shall not preside over a
meeting in which a motion of no-confidence is discussed against himn.
Such meeting shall be convened in such a manner as may be
prescribed and shall be presided over by:an officer of the Government
as the preseribed authority may appoint. The president or Vice-Presi-

dent as the case may be, shall have right to speak at or otherwise to

take part.in.the. proceedmg of the meeting.’

(3) No-confidence motion shall not lie against the president or
~vice-president within a period-of :—

1  Owgitted by M.P. 26 of 1994 [30.5.94].
2 Subs. by M.P. 32 of 1994 [7.10.94].
3  Subs. by M.P. 32 of 1994 [7.10.94].
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_ ![Provided further that the offices of President reserved under this
section- shall be reserved by the prescribed duthority in the Zila
Panchayat within the state by rotation in the prescribed manner].

Provided also that the Zila Panchayat where there is no reservation
of seaws ior the Scheduled Castes or as the case may be, the Scheduled
Tribes shall be excluded from drawing of lots for reservation of offices
of Presidents for such castes, or such Tribes, as the case may be;

(if) Twenty five per cent of seats of President of the Zila Panchayats
in the State shall be reserved for other hbackward classes.

2[(3} Subject to the provisions of sub-sections (2) and {4} the
President and the Vice-President of the Zila Panchayat shall be elected
by and from amongst the elected members thereof.]

(4) If the President of a Zila Panchayat does not belong to the
Scheduled Castes or the Scheduled Tribes or other Backward Classes
the Vice-President shall be elected from amongst the members belong-
ing to such Castes or Tribes or Classes.

(5) If a President or a Vice-President of Zila Panchayat becomes a
member of either House of Parliament or a member of the State
Legislative Assembly or a Chairman or Vice-Chairman of a Co- opera-
tive Society, he shall be deemed to have vacated his office as President
or Vice-President, as the case may be, with effect from the date of his -

becoming such member or Chairman or Vice- Chairman and a casual

vacancy shall be deemed to have occurred in such office for the
purpose of Section 38.

33. Publication of names of members, President and Vice-
President.-The names of members, President and Vice-President of

Zila Panchayat shall be published by the prescribed authority 1 in such
manner as may be prescribed.

3[33-A. Correction of clerical error or omission.-Notwithstanding
anything contained in the Act or the rules made thereunder, the.
clerical error or omission apparent on the face of the record regarding
reservation of seats under sub-sections (4), (5) and {6) of Section 13,
sub-section {2}, (3) and (4) of Section 17, sub-sections (3), (4) and (5)
of Section 23, sub-section (2) of Section 25, sub-sections (3), (4) and
(5) of Section 30 and sub- section (2) of Section 32, may be corrected
by the prescribed authority with the: prior permission of the State
Government or the officer authorised by it for the purpose, at any time
before the commencement of election proceedings.]

34. First meeting and term of office.-(1) First meeting of the Zila
Panchayat shall be held within 30 days qf the date of pubtication under
Section 33. Such meeting shall be convened by the prescribed
authority and provisions of Section 44 regarding meeting, as far as
may be, shall apply in respect of the said meeting.

1  Subs. by M.P.Act 5 of 1999 [5-4-1999).
2  Subs. by M.P. 26 of 1994 [30.5.94].
3 Ins. by MP 2 of 1997 [7-1-1997].
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" . election of Zila Panchayat shall be reserved for women and seats may.

be allotted by the prescribed authority by drawing lots and by rotation
to different constituencies in a Zila Panchayat in the prescribed
manner. '

Hx x x]

21(6) The constituencies which have no population of Scheduled
Castes, Scheduled Tribes or Other Backward Classes shall be excluded
for allotment of seats reserved for Scheduled Castes or Scheduled
Tribes or Otlier Backward Classes, as the case may be.]

COMMENTARY

Constitutional validity of provisions as to reservations of con-
stituencies.-Election for posts of Panch, Sarpanch, members of Janpad
Panchayats. Provision as tn reservations of constituencies for Scheduled
Castes/Scheduled Tribes and special provisions for election of not less than
one-third of the total number of seats reserved for women candidates
belonging to Scheduled Castes/Scheduled Tribes and Other Backward Clas-
ses not ultra vires of Arts. 14, 15 and 16 of the Constitution. Ramlal v. State
of M.P., 1998 (1) MPLJ 192.

%[31. x x x]

- '32. Election of President and Vic'e-Pi'es'iden't'.'-'-‘}[(1‘] “After every-- =" -

Election of Panchayats the State Election Commission shall immedi-
ately hold the Elections of President and Vice President of Zila
Panchayats, in such manner as may be prescribed.) '

(2) (i) Offices of President shall be reserved for-
(a) the Scheduled Castes: and
(b) the Scheduled Tribes,

and the number of offices of President reserved for the Scheduled
Castes and Scheduled Tribes 5[including the number of offices of

- President reserved for the Scheduled Tribes in the Scheduled Areas ~ 7
-under Chapter XIV-A] shall bear as nearly as may be, the same

proportion to the total number of such offices in the State as the
population of Scheduled Castes or, as the case-may be, the Scheduled
ibes bears to the total population of the State:

) N ——————— e — —g=
. Provided that not less than “[half] of the total number of offices of
President of Zila Panchayat shall be reserved for women:

1 Proviso omitted by M.P.Act 5 of 1999 [5-4-1999).

2 _Ins. by M.P.Act 5 of 1999 [5-4-1999). "

3 "Omitted by M.P. 26 of 1994 [30.5.94).

4  Sub-sec. (1) subs. by M.P. Act 20 of 2005, w.e.f. 30-8-2008, for the following:—
*{1) The prescribed authority shall, as soon as may be, after the election of

members, call a meeting of the elected members of Zila Panchayat for electing
president and Vice-President.”

Ins. by MP 43 of 1997 [5-12-1997]. .
Sub. for the word “one-third” by M.P. Act 18 of 2007 [25-5-2007].

Gy Qi
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30. Division of District into constituencies.-(1) Subject to the
provisions of sub-section (2), the State Government shall by notifica-
tion divide a district into such number of constituencies that each
constituency shall have as far as practicable, a population of fifty
thousand and every constituency shall be a single member constituen-
cy:

Provided that where the population of a District is less than five
lacs, it shall be divided into not less than ten constituencies and the

population of each constituency shall as far as practlcable be the
same in each constituency:

Provided further that the total number of constituencies shall not
exceed thirty five.

(2} The ratio between the population of the territorial area of the
Zila Panchayat and number of constituencies in such Zila Panchayat
area, shall, as far as practicable, be the same throughout the State.

{3) {i) Seats shall be reserved for-
(a) the Scheduled Castes; and
(b) the Scheduled Tribes,

in every Zila Panchayat and the number of seats so reserved shall bear,
as nearly as may be, the same proportion {o the total number of seats
to be filled by direct election in the Zila Panchayat as the population = {
of the Scheduled Castes or the Scheduled Tribes in that Zila Panchayat ~—~ §
area bears to the total population of that area and such seats may be
allotted by the prescribed authority lix x x] to different constituencies
in that Zila Panchayat in the prescribed manner:

2[Provided that for the purpose of computing the number of seats
to be reserved for Scheduled Tribes in the Zila Panchayat, other than
the Scheduled Areas forming part of that district, the total population
of the Scheduled Areas falling within that district and the population
of Scheduled Tribes therein shall be excluded.]

(i) In the Zila Panchayat where fifty per cent or less than fifty per- -
cent seats have been reserved both for Scheduled Castes and
Scheduled Tribes, twenty five per cent seats of the total number of
seats shall be reserved for other Backward Classes and such seats
shall be allotted by rotation to different constituencies by the Collector,
in the prescribed manner.

{4} Not less than [halﬂ of the total number of seats so reserved
shall be reserved, for women belonging to the Scheduled Castes or,
the Scheduled Tribes or other Backward Classes, as the case may be.

(5) Not less than *{half] (including the number of seats reserved for
women belonging to Scheduled Castes, Scheduled Tribes and other
Backward Classes) of the total number of seats to be filled by direct

Words “by rotation™ omitted by M.P.Act 5 of 1999 [5-4-1999].

Added by MP 43 of 1997 [5-12-1997].

Sub. for the word “one-third” by M.P. Act 18 of 2007 [25-5-2007].
, Sub. for the word "one-third” by M.P. Act 18 of 2007 [25-5-2007].
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29. Constitution of Zila Panchayat.-(1) Every Zila Panchayat
shall consist of il.c following:— ' N

(i) Membc: elected from the constituencies:
NG xx X]

(i) All menihers of Lok Sabha representing parliamentary con-
stituencics which wholly or partly from part of district;
. (iv) All Memlxrs of Rajya Sabha returned from the State of
_ Madhya Pradesh whose name appears in the list of voters of
a Gram Panchayat area within the district:

(v} All members of the State Legislative Kssembly returned from
the district: -

_ Provided that the members of Lok Sabha and Members

~ of State Legislative Assembly whose constituencies wholly

 falls within the urban area shall not be the members of the
Zila Panchayat. '

“2[Provided further that a member of the State Legislative
Assembly or a meémber of Parliament who is a member of the
Zila Panchayat, may nominate his representative, who pos-
sesses, such qualifications as may be prescribed in this
behalf, to attend the meeting of the Zila Panchayat if he is
unable to do so owing to absence, illness or any other
cause.] ' ‘

e .‘?‘_[(vi] :All Chair-persons of Janpad Panchayats frithe distriets:. =5 @ =5

Provided that Chair-person of Janpad Panchayat who is a member
under this clause shall not be a member of the committees under
Section 47.} - '

*1(2) and (3) x x x]

S@) If any constituency fails to elect a member, fresh election
proceedings shall be commenced in such constituency within six
months to fill the seat:

Provided that further proceedings of. election of President and

- Vice-President of- Zila ‘Panchayat- shall not-be stayed pending the - -~ -

election of a member in accordance with this sub-section:

.- Provided further that if such constituency again fails to elect a
member, fresh election proceedings shall not be commenced in such
constituency unless the State Election Commission is satisfied that
there is likelihdod of such constituency electing a member.]

Rules:- The State Government has madethe following rules in exercise
of the powers conferred by this section. These Rules shall be found under

Rules given separately.

“PANCHAYAT MEMBERS (NOMINATI O}V -OF REPRESENTATIVE)
RULES, 1997" :

“Omitted by M.P. 36 of 1994 [30.5.94].
Ins. by MP 2 of 1997 [7-1-1997].
Ins. by MP 2 of 1997 [7-1-1997).
Sub-sections (2) and (3); Omitted by M.P. 26 of 1994 [30.5.94].
Subs. by M.P. 26 of 1994 [30.5.94).
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(iii) [six months] from the date on which previous motion of no
confidence was rejected. -

[[4) If the President or the Vice-President, as the case may be. o

desires to. challenge the validity of the motion carried out under
sub-section (1), he shall, within ten days from the date on which such-
motion was carried, refer the dispute to the Commissioner, who shall

decide it, as far as possible, within thirty days from the date on which

it was received by him, and his decision shall be final.]

COMMENTARY

See detailed comments under S.40.

1. Issue of no-confidence motion notice.-The issue of notice of
meeting of a no confidence motion must be issued by the Collector, who is
the prescribed authority and not by the Chief Executive Officer of the
Janpad Panchayat. But such a notice can be served by him. Mohanalal

Marco v. Additional Commissioner, 2004 (4) MPLJ 461=2004 (4) MPHT
59. '

2. Bias of Presiding Officer.-A no confidence motion was carried
against the Vice-President of Janpad Panchayat. It was set aside in appeal

* ‘on the question of bias of Presiding Qfficer. Bias which was irregular or.. -

contrary tolaw not reflected in conducting the meeting of no-confidence. The
order declaring the motion of no confidence to be illegal or vitiated quashed.
Mohansingh v. Ratan Singh, 2003 (1) MPL.J 589=2003 (2) JL.J 327.

- 3.Requirement.-[1] In a meeting called for discussing a no- confidence
motion against Vice-President of Janpad Panchayat, the petitioner did not
request the presiding officer for allowing him to speak in his defence, though
he was present in the meeting. It cannot be said that he was not allowed to
speak. The provisions of sub-section (2) do not required the presiding officer
to ask the petitioner to speak. Shivaji Rao Patil v. Collector Balaghat, 2002

(4) MPL.J 240=2002 (3) MPHT 175.

[2] Application for bringing motion of no confidence against President
of Janpad Panchayat. The secretary did not mention the hour at which the -
application was received. Held it is not fatal. Ramprasad Mavai v. Hari
Singh Tomar, 2002 (2) JLJ 53=2001 (4) MPHT 364. '

4, Prescribed Authority.-The members of Janpad Panchayat sub-

- mitted-a No Confidence Motion to the Addl. Collector who convened the

meeting of Janpad Panchayat and Petitioner challenged the legality of the
order to convene meeting. Held that the Collector alone ought to have

. exercised the power under 8. 28(2) of the Adhiniyam and not the Addl.

Collector. The initiative taken by the Addl. Collector is, therefore liable to
be condemned as the one without authority of law and in violation of the
mandatory provision of S. 28(2) of the Adhiniyam. Ayodhya v. State of C.G. -
and Shankar Prasad v. State of C.G., 2006(2) CGLJ 247,

1 Sub. for the words "one-year” by M.P. Act 18 of 2007 [25-5-2007].
2 Ins. by MP 2 of 1997 {7-1-1997].
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. 27. First meeting and term of office.-(1} First meeting of the
Janpad Panchayat shall be held within 30 days of the date of publica-
tion under Section 26. Such meeting shall be convened by prescribed
authority and provisions of Section 44 regarding meeting, as far as
may be, shall apply in respect of the said meeting.

(2) Unless otherwise provided in the Act the office bearers of
Janpad Panchayat shall hold office for five years from the date of the
first meeting and no longer:

lProvided that notwithstanding anything contained in this sub-
- section an office bearer of Janpad Panchayat shall cease to hold office

. forthwith on his ceasing to be a voter of a Gram Panchayat area within
the Block].

(3) If before the expiry of the period prescribed in sub-section (2)
the Janpad Panchayat is not newly constituted, it shall stand dis-
‘solved on the expiry of the said period and the provisions of Section 87
shall apply thereto for a period not exceeding six months within which
the Janpad Panchayat shall be reconstituted in accordance with the
provisions of this Act.

L3

28. No-confidence motion against President or Vice-Presi-
dent.-(1) On a motion of no confidence being passed by Janpad
Panchayat b% resolution passed by a majority of not less than three
fourth of the
is more than two-third of the total number of
constituting the Janpad Panchayat for the time being, the President or -
the Vice-President against whom such resolutlon is passed shall cease
to hold office forthwith.

(2) Notwithstanding anything contained in this Act or the Rules .
made thereunder, a president or a vice-president shall not preside over
a meeting in which a motion of no-confidence is discussed against him.
Such meeting shall be convened in such manner as may be prescribed
. prescribed authority may appoint. The President or the Vice-President,
as the case may be, shall have a right to speak at or otherwise to take -
part in the proceeding of the meeting.

(3) No-confidence motion shall not lie against the Presxdent or
Vice-President within a period of—

4] [two and half year] from the date on which the Premdent or |
Vice- President enter their respective office;

[1i) six months preceding the date on. Wthh the term of office of
“thé President or Vice President as the case may be, expires;

1 -~ Subs. by M.P. 26 of 1994 [30.5. 94]
2 Subs. by M.P. 32 of 1994 [7.10.94] for the word “member”.
3 Subs. by M.P. 32 of 1994 [7. 10.94] for the word “member™.
4  Sub. for the words “one-year” by M.P. Act 18 of 2007 [25-5-2007].

[elected members] present and. votin% and such-majority- - _.. . |
[elected members] -




district, the total population of the Scheduled Areas falling within the
district and the population of .Scheduled - Tribes therein should be
- excluded:] L '

Provided further that not less than [half] of the total number of

shall be reserved for women:

 Providéd also that the offices under this section shall be reserved
by the prescribed authority in the Janpad Panchayat within the
«J "district by rotation in the prescribed manner: L

- Provided also, that Janpad Panchayats where there is no reserva-
may be, shall be excluded for reservation of offices of President belong-
ing to'such castes or, such tribes, as the case may be.

(ii) Where the total population of Scheduled Castes and Scheduled

seats of President of Janpad Panchayats within the district shall be
res_erved for other backward classes.

2[[3] Subject to the provisiohs of suB-sectioris {2) ‘and (4) the
president and Vice-President of the Janpad Panchayat shall be elected
by arid from amongst the elected members thercof.]

Scheduled Castes, Scheduled Tribes or other Backward Classes the

to such castes or tribes or classes.

(5) If a President or Vice-President of Janpad Panchayat become a
member of either house of Parliament or a member of the State
Legislative Assembly or a Chairman or Vice-Chairman of Co- operative
Society, he shall be deemed to have vacated his office as President or
Vice-President as the case may be, with effect from the date of his

vacancy shall be deemed to have occurred in such office for the
purposes of section 38. '

 COMMENTARY.

Procedure.- Application filed under sub-section (5). Respondent pray-
" ing to adduce evidence. Arguments heard on the application. Main petition
cannot be decided without deciding first the application under sub-section

. (5). Manjula v. Collector Jhabua, 1997 (I) MPWN 24.

'i 26. Publication of names of membeis, President and Vice-
Kl President.-The names of the members, President- and Vice-President
of Janpad Panchayat shall be published by the prescribed authority in
such manner as may be prescribed.

¥

1 Sub. for the word “one- third™ by M.P. Act 18 of 2007 [25-5-2007].
2  Subs. by M.P. 26 of 1994-[30.5.94).
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offices of President of Janpad Panchayat subject to a minimum of one -

- tion of seats for the Scheduled Castes or Scheduled Tribes as the case . ‘

Tribes in the district is less than fifty per cent twenty five percent of -

Vice-President shall be elected from amorigst the members belonging'

becoming such member or Chairman or Vice- ‘Chairman, and a casual----

{4) If the President of Janpad Panchayat does not belong to the = — " '}
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(5) Not less than [halﬂ (including the number of seats reserved
for women belonging to the Scheduled Castes and Scheduled Tribes-
and other Backward Classes) of the total number of seats’ to be filled
by direct election in every Janpad Panchayat shall be reserved for
women and such seats may be allotted b %’ the prescribed authority by
drawing lots and by rotation to different “[constituencies] in aJ anpad
Panchayat in the prescribed manner.

3[x x x|
4[(6) The constituencies which have no population of Scheduled
Castes, Scheduled Tribes or Other Backward Classes shall be excluded

for allotment of seats reserved for Scheduled Castes or Scheduled
Tribes or Other Backward Classes, as the case may be.]

COMMENTARY

Non-reservation of seats for Scheduled Castes and Scheduled Tribes
cannot be challenged at a late stage. It would cause public inconvenience -

and burden to public exchequer if granted at such a stage. Sunder Adwas:
v. State of M.P., 1995 (I) MPWN 71.

5124, X X X|
25. Electlon of President and Vice-President of Janpad

« Panchayat.- [{1) ‘After every election:of Panichayats the State Election = ‘

«'ommission shall immediately hold the elections of President and Vice
'resident of Janpad Panchayats in such manner as may be
pl( scribed.]

" (2) (i) Office of President of Janpad Panchayat shall be reserved for-
{(a) the Scheduled Castes; and
(b)' the Scheduled Tribes,

and the number of offices of President reserved for the Scheduled
Castes and the Scheduled Tribes in the district shall bear as nearly as
may be, the same proportion to the total number of such offices inthe
district as the population of the Scheduled Castes or the Schedule«d
Tribes, as the case may be, bears to the total population of the district:

7[Provided that for the purpose of computing the number of offices
of President of Janpad Panchayat to be reserved for Scheduled Tribes
in the district other than the Scheduled Areas forming part of -that

1 Sub. for the word “one-third” by M.P. Act 18 of 2007 [25 5-2007].

2  Subs. by M.P. 26 of 1994 [30.5.94].

3 _ Froviso omitted by M.P.Act 5 of 1999 [5-4- 1999]

4 “'Ins. by M.P.Act 5 of 1999 [5-4-1009],

5 Omitted by M.P. 26 of 1994 [30.5.94].

6 - Subs. by M.P. Act 20 of 2005, w.e.f. 30-8-2005 for the followlng —
" “(1)} The Prescribed Authority shall, as socon as may be, after the electlon of the
members call a meeting of the elected members of the Janpad Panchayat for
electing a President and a Vice-President.”

7 Ins. by MP 43 of 1997 {5-12-1997].
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constituency has as far as practicable a population of five thousand
and every constituency shall be a single member constituency:

Provided that where the population of a Block is less than fifty
thousand it shall be divided into not less than ten constituencies and
the population of each constituency shall as far as practicable be the
same in each constituency:

Provided further that the total number of constituencies in a block
shall not exceed twenty-five. L

(2) The ratio between the population of the territorial area of a
Janpad Panchayat and the number of constituencies in such Janpad
Panchayat shall, so far as practicable, be the same throughout the

- State.

(3) (i) Seats shall be reserved for—
(a) the Scheduled Castes; and
‘(b) the Scheduled Tribes, .

in every Janpad Panchayat and the number of seats so reserved shall
bear, as nearly as may be, the same proportion to the total number of
seats to be filled by direct election in that Janpad Panchayat as the

~ population of the Scheduled Castes in that Janpad Panchayat area or

the Scheduled-Tribes in that Janpad Panchayat area bears to the lotal

population- of that area and such seats may bc allotted by the o

prescribed authority lix x x] to different 2[constituencies) in that
Janpad Panchayat in the prescribed manner:

S[{Provided that for the purpose of computing the number of seats
to be reserved for Scheduled Tribes in the Janpad Panchayat, other
than the Scheduled Areas forming part of that Janpad Panchayat area,
the total population of the Scheduled Areas falling within that Janpad
Panchayat and the population of Scheduled Tribes therein shall be
excluded.] :

(ii) In the Janpad Panchayat where fifty per cent or less than fifty
per cent seats have been reserved both for the Scheduled Castes and
Scheduled Tribes twenty five per cent seats of the total number of seats
shall be reserved for other Backward Classes and such seats shall be

allotted by rotation to different constituencies by the Collector in the
prescribed manner. 3

(4) Not less than 4[half] of the total number of seats reserved under
sub-section (3) shall be reserved for women belonging to the Scheduled
Castes or, the Scheduled Tribes, or other Backward Classes, as the
case may be. .

Omitted by M.P.Act 5 of 1999 [5-4-1999].
Subs. by M.P. 26 of 1994 [30.5.94].
Added by MP 43 of 1997 [5-12-1997].
~Sub. for the word “one-third” by M.P. Act 18 of 2007 [25-5-2007).




e

T

e

e

e

is
to
c -

lll
it

o e e s ki

_provisions of .sub-section. (2}, the State

o QO BN

. 8. 23 PANCHAYAT RAJ AVAM GRAM SWARAJADHI., 1993 (PA)59

22, Composition of Janpad Panchayat.-(1) Every Janpad
Panchayat shall consist of the following:—
(i) Members elected from the constitueﬁcies
[(11) X X x}

[111) All members of the State Legislative Assembly returned from
the constituencies which wholly or parily fall within the
block:

Provided that a member of the State Legislative Assemb-
ly whose constituency wholly falls within an urban area
shall not be a member of the said Janpad Panchayat:

?'[Provided further that a Member of the State Legislative
Assembly who is a member of the Janpad Panchayat, may
nominate his representative, who possesses such qualifica-
tions as may be prescribed in this behalf, to attend the
meeting of the Janpad Panchayat if he is unable to do S0
owing to absence, illness or any other cause.]

_3[(iv] One-fifth of the Sarpanchas in the territorial area of the
Janpad Panchayat by rotation for a period of one year as the
prescribed authority may determine by drawing lots:

Provided that a Sarpanch who is a member under this clause for

one term shall not be eligible to become a member for another term:

Provided further that a Sarpanch who is member under this clause
shall not be a member of the committees under Section 47.] -
U2, 3). @), 6) and 6) xxx| - | |
Sy 1t any constituency fails to elect a member,  fresh election

proceedings shall be commenced in such constltuency within six
months to fill the seat:

Provided that turther proceedings of election of President and

Vice-President of Janpad Panchayat shall not be stayed pending the

election of a member in accordance with this sub-section:
Provided further that if any constituency again fails to elecl a

member fresh election proceedings shall not be commenced in such
‘constituency unless the State Election Commission is satisfied that

there is likelihood of the constituency electing a member].

" Rules:- The State Government has made the following rules in exercise

of the powers conferred by this section. These Rules shalf be found under
Rules given separately.

“PANCHAYAT MEMBERS (N OMINATI ON OF REPRESENTATIVE)
RULES, 1997"
23. Division of block mto consti éuencles -(1} Subject to the

overnment shall by notifica-
tion divide a block into such number of constituencies that each

Omitted by M.P. 26 of 1994 [30.5.94].

Ins. by MP 2 of 1997 [7-1-1997].

Ins. by MP 2 of 1997 {7-1-1997].

Sub-sections (2) to (6). omilted by M.P. 26 of 1994 {30.5.94].
Subs. by M.P. 26 of 1994 [30.5.94).
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16. Rules:- The State Governn}ent }il"’fs ma(!e the f0110wing ruley in
exercise of the powers conferred on it by this section. These-Rules shall be
found under Rules given separately. o

“GRAM PANCHAYAT KE SARPANCH TATHA UP-SARPANCH, JAN-

PAD PANCHAYAT TATHA ZILLA PANCHAYAT KE PRESIDENT TAT{IA
VICE-PRESIDENT KE VIRUDH AVISHWAS PRASTAV NIvaM 1994,

l{21-A. ﬁecalling of office bearers of Gram Panchayat (1) Every

Sarpanch of a Gram Panchayat shall forthwith be deemed to have -

vacated his office if he is recalled through a secret ballot by a majority
of mor® than half of the total number of the n}empers Constituting the
Gram Sabha within the Gram Panchayat in accordance with the
procedure, as may be prescribed:

_Provided that no such process of recei}ll' shall be initiated unless a
notice is signed by not less than one-third of the tota] number of
members of the Gram Sabha and presented to the prescribed
authority: .

Provided further that no such process shall be initiateqd. -

() within a period of two and da h‘zg years from the date on
which such Sarpanch electe at the General Election enters
his office; or _

‘(i) if half of the period of tenure of the Sarpanch elected in a -

bye-election has not expired.

(2) Every panch of a Gram panchayat shall forthwith pe deemed to
have vacated his office if he is recalled through a Secret ballot by a
majority of more than half of the total flumber of mef{\bers of the Gram
Sabha constituting the ward from which the Panch is elected.

(3) The provisions of sub-section (1) shall apply muta(is mutandis
in relation to recall of a Panch.

_ {4) If such Sarpanch or Pancll, 38 the case may he, desires to
challenge the validity of recalling him under the foregoing sub- sec-
tions he shall within seven days from the date on which he g deemed
{o have vacated the office, refer dispute to the Collector who shall
decide it, as far as possible, withint 30 days from the date on which it
was received by him, and his decision shall be final.]

¥ COMMENTARY

" Recalling of Sarpanch.-Signature of members signing the prayer for
recalling of Sgrpanchr.lt)ly.members of Gram Sabha cannot be enqﬂirgd into
since no procedure for the same is prescribed either by the Act or the rules.
Prima facie satisfaction of the Sgb-DmsmnaI. Officer is gine qua non.
Hariyare v. State of M.P., 2004 (3} MPLJ 255.

See Also: Santosh Kumar Ahirwor V- State of M.P., 2009(3) MPLJ 442.

—

1 Ins. by M.P.Act § of 1999 [5-4-1999]-

I L e, o = Y
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cannot be moved in the following circumstances:-

(1) within one year of the Sarpanch or Up-Sarpanch as the case may "
be, assuming office;

(2) before six months of the expiry of their term of office. Suppose the
term of office of a Sarpanch or Up-Sarpanch, as the case may be, is going to
expire on 20th December, no no- confidence motion would lie against any of
them between 21st of June and 21 of December; and

(3) In a case where a no no-confidence motion was presented against a
Sarpanch or Up-Sarpanch; as the case may be, and it was rejected, meaning
thereby that members did not vote in its favour in sufficient number, then
from the date of rejection of such motion, no new motion of no-confidence
shall be allowed te be presented till the expiry of one year

[4] Where the previous motion of no-confidence was set aside on the

_ ground that it was carried in an illegal manner, it does not amount to

rejection of no-confidence motion. Therefore, the bar under sub-section (3)
against bringing another motion within one year does not apply to such a
situation. Kandhilal Patel v. State of M.P., 1999 (2) JLJ 109.

{5] Sub-section (3){ii)-Bar against motion-Applicability.-Where
motion of no-confidence against Sarpanch was moved before six months
from the expiry of the term of Gram Panchayat but the Sarpanch got stay

~ from the Collector by filing a revision. The Collector ultimately rejected the

revision and then the meeting for discussing the motion was called. But it
was within six months of the expiry of the term. The Sarpanch cannot take
benefit of this provision. Rajaram Patel v. State of M.P., 2002 (5) MPLJ
513=2002 (1) JLJ 41.

15. Writ petition.-[1] Application for moving no confidence motion
filed. No interference can be madc under writ jurisdiction. The petitioner
after passing of resolution can seek remedy under sub- section (4). Kushma
Sharma v. State of M.P., 1998 (I) MPWN 92.

[2] Availability of an alternative remedy is not always an absolute bar
for maintainability of writ petition. When the impugned order is illegal, a
writ petition is maintainable. Prabhu Dayal Patel v. State of M.P., 2003 (5)
MPHT 502=2003 (2) MPLYJ 29=2003 (2) JLJ 182 (DB).

[3] Direct writ petition-not justified .-Direct writ petition not main-
tainable when alternative remedy of revision under Rule 5 of M.P.
Panchayat (Appeal and Revision) Rules, 1995 is available. Ramesh Soni v.
State of M.P., 2008 (1) MPLJ 207.

[4] Direct writ petition why justified:-Despite-alternative remedy a
writ petition may be preferred directly :-

(i) where the Court or the Tribunal lacks inherent jurisdiction; or
(i1) when a writ is for enforcement of fundamental rights; or

(iii) there is a violation of principal of natural _]ustme or
(1v) where vires of the Act is in question.

The mandatory extent of the provision could be relaxed only if it could
be shown that no prejudice was caused to the party complaining. Ramesh

Soni v. State of M.P., 2008 (1) MPLdJ 207.
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12. Appeal and revision.-[1] Where a motion ofno conﬁdfnce is passed
or failed, no appeal or revision lies against it, since it is neither an order nor

any proceedmg in any pending case. 1998 (2) JLJ 267 Relled on. Ramnath .
Kaushik v. State of M.P., 1999 (1) JLJ 146.

[2] An order passed by the Collector in thé matter of resolution of no
confidence is final. No appeal lies against his order. But revision by Com-+-
missioner is competent. Kandhilal Patel v. State of M.P., 1999 (2) JLJ 109.

[3] No appeal lies against resolution of no confidence motion. A reference -
under sub-section (4) can be made to Collector Kandhilal Patel v. State of
M.P., 1999 (2) JLJ 109.

[4] Reference to Collector is not an appeal. ’I‘he word ’dispute’ as used
therein mean dispute on legal as well as factual aspect. The Collector may
record even evidence on factual aspect, Kandhilal Patel v. State of M.P.,
1999 (2) J1LJ 109. ' _ —

[5] Resolution for or against passed in a meeting . called for
considering motion of no-confidence-Appeal or revision against not
competent-Expression “carried out”- Appeal and Revision Rules of
1995, Rr. 3 and 5.-The provision made in sub-section (4) provides for
reference of a dispute to the Collector for his decision where the Sarpanch
or the Up-Sarpanch, as the case may be, desires to challenge the validity of
the motion carried out under sub-section (1). The expression “carried out”
employed 1n the said sub-section can only mean the consequence provided
in sub-section (1) which clearly indicates that’it is only against a motion of
no confidence passed by the requisite majority that such a dispute under
sub-section (4) can be raised by the person against whom the motion has
been passed. It is clear that an appeal under rule 3 of the Appeal and
Revision Rules of 1995 was not maintainable against a no-confidence motion
whether carried or failed and the Additional Collector therefore had no
Jurisdiction to entertain the same. A perusal of rule 5 shows that a revision
i1s maintainable as to the legality or propriety of any order passed by the
subordinate. authority or to the regularity of proceedings before such
authority. A no-confidence cannot be classified either as an order or as a
proceeding. No specific power of Revision has been granted in rule 5 against

- ano confidence motion. The no-confidence motion, not being any proceedmg

in a case. is not amenable to the jurisdiction of an authority in exercise of

the power of revision granted by rule 5. 1998 (1) MPLJ 427 Rel. Ramnath
Kaushik v. State of M.P., 1999 (2) MPL.J 67..

- [6] Sub-section (4)-Revision.-Where order is passed by the Collector
under sub-section (4), revision against such an grder is maintainable before
the Revisional Authority. Sadan Kumar v. State of M.P., 2002 (5) MPLJ
28=2003 (2) JLdJ 54=2002 (2) MPHT 257. But no appeal lies against such
an order. See Premlata Jaiswal v. State of M.P., 2002 (5) MPLJ 522. -

13. Improper setting aside of no-confidence motion.- The Addi-
tional Collector set aside the no confidence motion passed without notice

being served on the respondents. Order set aside. ‘Hemraj v. Smt. Sumran
2005 (1) MPHT 10 NOC.

14. Bar against another motion and its applicability.-Vide sub-
section (3), a no-confidence motion against the Sarpanch or Up- Sarpanch
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of M.P., 1997 (2) MPLJ 175.

10. Dispute- No confidence motion- Filing of dispute under sub-
section (4) before Collector.-[1] Extension of time- Although there is
no express provision in sub-section (4) to extend time for filing dispute before
the Collector after expiry of 7 days, there is no express bar against granting
such an extension of time. High Court granted extension and allowed the
writ petitioner to file dispute before the collector within seven days Jagdzsh

- Prasad Soni v, State of M.P., 1999 (1) MPLJ SN 19.

'[2] Sub-section (4) has been added by MP Act 2 of 1997 Whlch has come
into force 7-1-1997 hence, where no confidence motion has been passed after
7-1-1997, dispute in its respect should be referred to Collector. Kamlia v.
Sub- Dwtszonal Officer, 1997 (II) MPWN 153.

[3] The Collector has no inherent power to extend time for presenting of
a dispute under sub-section (4). But under the provisions of the Limitation

- Act, 1963, he can admit a dlspute if he is satisfied that the applicant had

EEN

sufﬁment reasons for not presenting the same within the time prescribed or
that the applicant was prevented for sufficient reasons from filing the
dispute within seven days of its passing by the Gram Panchayat.

[4] Threat or undue pressure.-It requires an oral evidence to estab-
lish that any kind of oral threat was executed to a particular Panch. Such

- fact could have been proved only in a dispute referable under S.21(4) of the

Act. Santosh Kumar Smgh v. State of M. P 2008 (2) MPLJ 205 2008(1)
MPHT 383. =

10-A. Expression of intention not proved.-A voter was required to
cast his vote in favour of no confidence motion by putting the symbol of right
mark and against it by putting a symbol of cross mark (x). One disputed
ballot paper is liable to reject for the reason that reverse mark of right

"symbol was put on the blank back side. Held, it will not convey any intention

in specific of the voter and the same cannot be treated as a expression of
intention within the meaning of election laws. Such ballot paper rightly

-rejected. Sunita Patel v. Collector, 2008 (3) MPLJ 248 = 2008(1) MPHT

302 = 2008(2) JLJ 26 = AIR 2008 (NOC) 802 MP.
10-B. Nirvachan Niyam, 1995 are applicable. -MP Nlrvachan

Niyam, 1995 are quite exhaustive and they would also cover the meetings

of no confidence with regard to various things for which no provision has
been made in the M.P. Panchayat (Gram Panchayat Ke Sarpanch Tatha

‘Up-Sarpanch . . . . Avishwas Prastav) Niyam, 1994. Illustratively, Chap. X
“of Nirvachan Niyam provides for counting of votes for which no speciﬁc
-provision made in Avishwas Prastav Niyam and although counting is

required to be made even in the meeting forno confidence. Sunita Patel v.
Collector, 2008 (3) MPLJ 248 = 2008(1) MPHT 302 = 2008(2) JLJ 26 =
"ATR 2008 (NOC) 802 MP.

11. Right of reply and leading of evidence.-Whefe there was a
dispute as to date of service of notice of no-confidence motion, it could not
be decided without leading evidence. The party aggrieved should be given

right of reply and opportunity to lead evidence. Kandhilal Patel v. State of

M. P 1999 (2) JLJ 109.

L 4]
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Sarpanch or Up-Sarpanch as the case may be, the incumbent of the office
shall cease to hold office forthwith, that is to say, with immediate effect. -
That prescription is not a limitation on the power of the District Collector
to pass appropriate interim order when a reference envisaged u/s. 21(4) of
the Adhiniyam is made by the Sarpanch or Up-Sarpanch as the case may

be for his decision. Smt. Basanti Chandra v. Nand Ram,2006(1) CGL+J 486.

[4] Effect of non-compliance of second part of sub-rule (3) of rule
3.-The motion of no-confidence is to be moved and passed by the requisite
majority is the substance of the provisions of this section and the relevant
rules. A mere non-compliance of second part of sub-rule (3) would not in
every case invalidate the action unless the Collector while deciding the
dispute under sub- section (4) or the High Court inexercise of its supervisory

. jurisdiction under Art.227 of the Constitution comes to the conclusion that

such non-compliance has caused serious prejudice to the affected office
bearer or has otherwise resulted in failure of justice. 1998 (2) MPLJ 661, .
1997 (2) JLJ 397 Approved, 1998 (1) JLJ 124 & 1998 (1) JLJ 399 held not
contrary, 1997 (1) Vidhi Bhaswar held right, 1971 JLJ 286 (DB) Overruled.
Bhulin Dewangan v. State of M.P., 2000 (4) MPHT 69=2000 (2) JLJ 253
(FB). : '

(5] Sub-section (1) further says that the Sarpanch or Up-Sarpanch
against whom such a motion is passed shall cease to hold office forthwith.

'8-A. Validity of No-confidence Motion.-In accordance of S.21(3), if
the previous motion of no-confidence was rejected, then within six months
another no-confidence motion could not be considered. In this case, no-con-
fidence motion was not taken into consideration by the members of the Gram
Panchayat, for which, the date was fixed by the S.D.0. and that order of
S.D.0. was quashed by the Collector exercising revisional power on the
grotind that seven days’ time was not granted to the members of the Gram
Panchayat for consideration of no-confidence motion in accordance with
Rule 3(3) of the M.P. Panchayat (Gram Panchayat Ke Sarpanch Tatha
Up-Sarpanch, Janpad Panchayat Tatha Zila Panchayat Ke President Tatha
Vice President Ke Virudh Avishwas Prastav) Niyam, 1994. When the date
of convening the meeting in accordance with Rules for consideration of no-
confidence motion was held not to be proper, then subsequently, the SDO
has fixed the date of another meeting vide fresh order, and the said order is
in accordance with law and in accordance with Rules of 1994. Munni Devi

* v. State of M.P., 2013(2) MPWN 15.

9. Prescribed Authority fixing date of meeting beyond 15 days-
Motion of no-confidence passed cannot be held invalid.-Although the
date of meeting fixed by the Prescribed Authority was beyond 15 days from
the date of receipt of notice still, the motion of no-confidence passed cannot
be held invalid for the reason that the will of members in relation to the no-
confidence motion cannot be defeated ¢n account of inaction or delayed

.action of the Prescribed Authority. But it was observed that in case the

meeting is not held within 15 days, the members have the right to approach
the High Court for its compliance and this judgment should not be held to
have authorised the Prescribed Authority to fix date of meeting for con-
sideration of no-confidence motion beyond 15 days. Dhumadandhin v. State
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[2] Sub-rule (4) of Rule 5 of M.P. Panchayat (Gram Panchayat ke
Sarpanch tatha Up-Sarpanch . ... Ke Virudh Avishwas Prastav) Niyam,
1994 laid down the procedure as follows :-

“(4) After the motion is moved the mover shall first speak on the motion
and thereafter other members may, if they so desire, speak on the motion”.

[3] See also:

(a) Comments under Rule 5 of aforesaid Rules;

(b) Santosh Kumar Singh v. State of M.P., 2008 (2) MPLJ 205 = 2008(1)

MPHT 383,

(¢) Sukhanandan Patel v. State of M.P., 2003(1) MPLJ.220 = 2003(2)
JLJ 74,

(d) Nagsai v. State of M.P., AIR 1998 MP 81.

7. Total number of panchas.-Total number of panchas constituting
the Gram Panchayat for the time being would mean that number of panchas
which at the relevant time are members of Gram Panchayat. In order to find

out this number, one should includé the Sarpanch and the Up-Sarpanch
also. Rambhilash Patel v. State of M.P., 2003 (1) MPL.J 238.

8. Passing of no confidence motion.-[1] Meeting called for consider-

ing ano confidence motion adjourned in absence of Presiding Officer. Motion

passed in the adjourned meeting. Motion is valid. Benefit under sub-section

. {8)(1il) not available. Mahaveer Saket v. Collector, Rewa, 1998 (2) JLJ 113.

{2]. Cessation of office.- Céssation of office, by the Sarpanch:after...-

passing of no confidence motion against him is automafic. No stay can be

granted in this respect. Kaushalya v. Additional Collector, 1998 (I) MPWN
236.

[3] Effect of no-confidence resolution.-In the instant case the Sar-
panch was suspended and the Up-Sarpanch was appointed as Prabhari
Sarpanch. No confidence motion moved against Prabhari Sarpanch. Motion
not moved against petitioner as Up-Sarpanch, therefore, no-confidence

motion was not passed against petitioner as Up-Sarpanch. Jagdish Prasad
Soni v. State of M.P., 1999 MPLJ NOC 8.

[3A] Not validly passed.-Disputed ballot paper was liable to reject
hence no confidence motion was not validly passed for want of requisite
strength i.e. 3/4th. Sunita Patel v. Collector, 2008 (3) MPL.J 248 = 2008(1)
MPHT 302 = 2008(2) JLJ 26 = AIR 2008 (NOC) 802 MP.

[3B] Resolution was passed by the majority - No confidence
motion cannot be declared as null & void.-No prejudice has been
pointed out by the Sarpanch/Resp. No.1 in any manner and the resolution
was passed by overwhelming majority, i.e. 16 out of 21 in favour of the no
confidence, motion” and said officer was competent to preside over the
meeting.-The Resp. No. 1-has also not raised this objection of incompetence
of the Presiding Officer during the no confidence motion. The Collector’s
order is set aside and the resolution passed in meeting be given full effect
to. 2003(5) MPHT 502 (DB), Relied on. Ghanshyam Yadav v. Rameshwar
Sahu, 2007(1) MPHT 86 (C.G.).

[3C] No Stay.-It is true that in terms of the Sub-Section (1) of Section
21 of Adhiniyam once 'No Confidence Motion’ is carried out against a
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6. Principle of natural justice to be followed.-[1] Sub-section (2)
further speaks that a Sarpanch or Up-Sarpanch shall not preside over a
meeting in which a motion of no-confidence is to be discussed against him.
Generally a meeting of Gram Panchayat is presided over by a Sarpanch and
in his absence, the Up- Sarpanch presides such a meeting. In a case where
the motion of no-confidence is to be discussed against either the Sarpanch
or the Up-Sarpanch, leaving aside the one against whom the motion is to be
discussed, whether the other person namely, the Sarpanch or Up-Sarpanch
against whom there is no motion of no-confidence, can preside the meeting

~or not. The answer would be 'No’. A meeting called for considering a motion

of no-confidence 1s & special meeting and sub-section (2) says that it will be
convened in such manner as may be prescribed, 1.e. as per rules and shall
be presided over by an officer of the Government as the prescribed authority
may appoint. Looking to this provision, the normal procedure would not

apply and the meeting shall be presided over by an officer of the Government
only and neither by a Sarpanch or Up-S_arpanch.

[2] Since the passing of no-confidence motion results in adverse conse-
quence of the Sarpanch or Up-Sarpanch vacating the elected office, the law
incorporates the principle of natural justice that the office bearer concerned

. should have an opportunity to participate in the motion and to gpeak and

take part in the proceedings so as to regain-the confidence .of the-House.
Bhulin Dewangan v. State of M.P., 2000 (4) MPHT 69=2000 (2) JLJ 253
(FB).

13] Procedure.-The Rules framed under the Act lay down a time bound
procedure for ensuring proper conduct of the proceedings of the no-con-
fidence motion. As passing of no-confidence motion entails serious civil
consequences against the concerned office bearer sub-rule (3) of Rule 3
prescribes a time limit for calling a mccting for consideration of no-con-
fidence motion and sending of notice in advance of the meeting to all the
members of the Panchayat. The expression used in the first part of the rule
for fixing the date, time and place for the meeting is ‘which-shall not be more
than 15 days from the date of receipt of the said notice’. The legislativeintent
behind the rule clearly appears to be that when a notice of no-confidence
motion duly signed by the requisite not less than 1/3rd of the total number
of elected members of the concerned Panchayat is received, the prescribed
authority shall not be allowed to sit idle over it for an unreasonable long
period of time. It is enjoined on him that bhe shall within not more than 15
days from the receipt of the notice by him, call a meeting for considering the
no confidence motion. Bhulin Dewangan v. State of M.P., 2000 (4) MPHT
69=2000 (2) JLJ 253 (FB).

[4] Where no confidence motion was passed by requisite majority, it
matters little whether opportunity to debate and discuss the motion was
provided or not. Mahesh Prasad v. State of M.P., 1997 (2) JLJ 397.

6-A. Right to speak.-[1] Under Qub-section (2) of $.21, the Sarpanch
or the Up-Sarpanch, as the case may be, shall have a right to speak in the
meeting of no-confidence motion and have a right to take part in the
proceedings of the meeting. :
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presence, if he so desires, in the meeting to be held on such vital issue of
passing of no-confidence motion. Bhulin Dewangan v. State of M.P., 2000
(4) MPHT 69=2000 (2) JL.J 253 (FB).

[3] Meaning of the word ’dispatch’.-The legislature has designedly
used the expression ’the notice of such meeting specifying date, time and
place thereof shall be caused to be dispatched by him through the Secretary’
of the Panchayat concerned. The use of the word ’dispatch’ appears to be’
deliberate and it cannot be read as 'receipt’ of the notices by members of the
Panchayat. The law intends that the notice of meeting should be sent to the
members concerned seven days in advance of the meeting to enable them to
participate in the motion of no-confidence. The rule does not convey any
intention that the motion of no-confidence should be taken up only after each

" and every member of the Panchayat has been actually served with the
- notice. Use of word ’dispatch’ in the rule is clearly with a view that merely

ori non-service of notice of meeting on one or few members, the consideration
of motion of no-confidence should not be frustrated, as in any case the

~ .passing of it depends on existence of the requisite majority.

The word dispatch’ should be assigned both a literal and legal meaning
otherwise it is open fo wicked abuse in the hands of concerned authority

- who may act in collusion with any of the elected members. It is not merely

sending or giving of notice of meeting in the manner best suited to the liking
of the Secretary of the Panchayat. The word is analogous to the word *issue’.

Bhulin Dewangan v. State of M.P., 2000 (4) MPHT 69=2000 (2) JLJ 253 -

[4] Effect of non-service of notice of meeting on one or few
members.-1t the motion is validly passed by the requisite majority, mere
non-service of notice of meeting on one or more members would not render
the passing of no-confidence motion invalid. The latter part of sub-rule (3)
of rule 3 uses the word ’shall be caused’ indicating clearly that the rule is
mandatory and requires due compliance. Bhulin Dewangan v. State of M.P.,

2000 (4) MPHT 69=2000 (2) JLJ 253 (FB).

[5] Mode of service of notice.-As far as mode of service of notice, the

Panchayat (Method of Service of notice and document) Rulés, 1995 may be

‘referred. The different modes prescribed by rule 3 for service of notice

include 'giving or tendering the notice or document to the person concerned’.

_Inthe absence of nofice, giving or tendering the same to some adult member

or servant of the family, sending the same by post under certificate of
posting. If the member resides beyond the jurisdiction of Panchayat and his
address is known, by sending the same to him by registered post acknow-
ledgment due. The Rules also prescribe the substituted mode of service. In
the light of these rules prescribing various modes of service of notice, the
word 'dispatch’ would mean giving or sending for transmission the notice in
the manner prescribed in the Rules of 1995 so as to reasonably ensure its
service. If the dispatch of notices is not in the mode prescribed for its service,
there would be no proper compliance of the requirement of sub-rule (3) of

‘Rule 3 of the Rules of 1994. Bhulin Dewangan v. State of M.P., 2000 (4)
- MPHT 69=2000 (2) JLJ 253 (FB), -




(PAYDO PANCHAYAT RAJ AVAM GRAM SWARAJ ADHI., 1993 S. 21
¢

provision with regard to toss of coin in case of equality of votes is already
. deleted by an amendment. Soji Nayak v. State of M.P., 1999 (1) MPLJ 174=
1997 (2) JLJ 179.

[7] Panchayat consisted of 11 members. Motion of no confidence passed
by all the eight members present in the meeting. Requisite majority ob-
tained. Motion passed legally. 1975 MPLdJ 116=1975 JLJ 386 Rel. Shree Bai
v. State of M.P., 1999 MPLJ SN 28.

[8] Panchayat consisted of 11 members. All were present at the meeting
called for consideration of no confidence motion. 8 votes were cast in favour
of the motion while 3 were against. The Presiding officer treated the figure
of & as sufficient for the resolution of no confidence to have been passed. But
the figure 8 is less than 3/4ih of 11 person who were present and the
requirement of law is that such a motion should be passed by not less than
3/4th of the members present and voting. Hence it is held that the motion
was not passed at the meeting. Deshraj v. Gram Panchayat, 1999 (1) MPLJ
621. ’

[0] Where 19 panchas were p resent at a meeting called for consideration
of no confidence motion, the motion can be held to have been passed if 15,
and not 14, persons vote in favour of the resolution. Motion passed by 14
~panchas is not valid. Kalawati Karayat v. State of M.P., 1998 (I) MPWN

154. See also Shantiram v. Anivibhagiya Adhikari, 1997 ()Y MPWN 195,

5. Notice of meeting of no-confidence:-[1] It is necessary for passing
of a no-confidence motion that notice of meeting should be despatched before
7 clear days. Where no such notice was despatched, motion passed in such
meeting shall not be valid. Shrinarayan Tiwari v. State of M.P., 1998 (1)
JLJ 124.

' [1A] Admissibility of the Notice.-The notice was despatched on

29-8-2006 for the meeting to be held on 30-8-2006 before 7 clear days and

as such, there is no Jfirmity in dispatch of notice. Pilaram Deewan v. State
of C.G., 2007(2) CGLJ 280.

[1B] Rejection of Notice - Beyond Jurisdiction.-The Prescribed
Authority is not empowered to enquire into the correctness of the notice
received by him under Rule 3 of Avishwas Prastav Niyam, 1994. The
prescribed Authority is required to satisfy only about the admissibility of
the notice with reference to Section 21(3) of the Adhiniyam. However, the
Prescribed Authority instead of satisfying itself gone to the extent so as to
hold that no useful purpose will be served in convening the meeting. The
procedure adopted and the order passed by the Prescribed Authority so as
to reject the notice received by him under Rule 3 of the Avishwas Prastav
* Niyam, 1994 is beyond his jurisdiction, therefore, cannot be sustained.

Ravindre Singh v. State of M _P., 2007(3) MPHT 172.

[2] Dispatch of notice of meeting.-The second part of sub-rule (3) of
rule 3 mandates that the prescribed authority after fixing date, time and
place of the meeting within the prescribed period not later than 15 days as
laid down in the first part of the Rule, shall cause dispatch of notice of such
meeting to every member of the Panchayat 7 days before the meeting. The
said latter part of sub-rule (3) of Rule 31s mandatory as intimation of date,

time and place of meeting to every member 1s essential to ensure his
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number. It may be in a fraction also, e.g. 14.25, 7.5, 13.5 and so on. One
should understand the requirement in such cases properly. Whenever there
is a fraction, the next full number would be the right number of votes which
shall be necessary for passing of the resolution. in the example quoted above
the requirement would be of 15, 8 and 14 votes. It is not possible to ignore
the traction of a number. This requirement is only one limb of the provision,
It is with regard to the members present and voting.

[2] The second limb of the requirement is connected with the total
number of panchas by which a Gram Panchayat is constituted. This number
would be that for which elections were held and the panchas were elected.
Suppose there are 20 panchas elected and the Gram Pahchayat is con-
stituted by these 20 painshas incleding the Sarpaneh and Up Sarpanch.
Note that Sarpanch and Up-Sarpanch are also to be included in countlng
the number of panchas for this purpose. In this example the requirement is
that the motion should be carried by more than two third of the total number
of panchas 2/3rd of 20 shall be 13.333.. and more than this number would
be 14 i.e. in a case where 2/3rd of a number consists of a fraction then, the
next number would be the required number. Here again, the fractlon of a
number cannot be ignored.

[3] Looking to the requiréments of the minimum majority required, the
conclusion is that such a number would be higher one out of the two as given
in paras [1]and [2] above. If the result of para [1] is the figure 15 and that

of para [2] is 14then, 15 would be, the number required and in case the result: -

of para {1] is 20 while that of para [2] is 24 then the required number would
be 24.

[4] Section 21, however, requires that a valid motion of no- confidence
can be passed only on a motion mooted by prescribed one-third of total
number of elected members dand passed by majority of not less than 3/4th of
the Panchas present and voting and such majorityis more than 2/3rd of total
number of panchas. Bhulin Dewangan v. State of M.P., 2000 (4) MPHT
69=2000 (2) JLJ 253 (FB).

[5] The subject matter of this section is passing of a no- confidence
motion against Sarpanch or Up-Sarpanch. These office bearers hold their
office by election. The law requires that if they are mode to vacate their
offices on loss of cogfidence of the other elected members, there should be a
requisite majority for passing the resolution i.e. not less than 3/4th of the
Panchas present and voting and the resolution should be carried by voting
of more than 2/3rd of the total number of panchas constituting the
panchayat. Bhulin Dewangan v. State of M.P., 2000 (4) MPHT 69=2000 (2)
JLJ 253 (FB). '

. [6] A motion of no confidence against, Sarpanch or.Up-Sarpanch cannof
be said to ha:&been passed by toss of coin in the event where the votes for
and against the'motion being equal. As a matter of fact a motion of no

"confidence should be passed by a majority of three-fourth of the panchas

present and voting and further such majority should be more than two-third
of the total number of panchas constituting the Gram Panchayat. Therefore,
in any case, a motion cannot be said to have passed where the number of
votes for the motion and against the motion is found to be equal. The

Lo L
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3. Election of Sarpanch direct but no-confidence motion in-
direct- Section not arbitrary on this account.-{1] The Act provides for.
election of a Sarpanch of a Gram Panchayat directly by the members of the’
Gram Sabha while a no confidence motion against such a Sarpanch can be
passed by members of Gram Panchayat only under this section. On this
* ground it was contended that the provisions of this section are arbitrary and
are violative of Art.14 of the Constitution. The Court held that so far as
providing the method of election and motion of no-confidence being passed
is concerned, it is for the State Legislature to enact the law as this areas has
been left open.by sub-clause (5) of Art.243C and the reasons appear to be
that since the Gram Sabha is in the lowest in the hierarchy of the three tier
system, the Parliament has thought it proper that the State Legislature may
legislate on this aspect looking to the geographical and physical condition
of the area. The State Legislature in its wisdom thought it proper that for
removal of the Sarpanch by vote of no-confidence shall be the proper by
indirect method of being voted out by the elected Panchas. After all elected
panchas are also the voice of the whole Gram Sabha because it is Gram
Sabha who has directly elected them. Therefore, when motion of no- con-
fidence is passed against such sarpanch, it will be an indirect lack of
confidence by Gram Sabha as all Panchas are elected representative of the
Gram Sabha. It is a different matter that the Legislature could have
provided one more check by seeking ratification of all the members of the

. Grani Sabha being smaller body, but that is no justification for the Courtto:: .- -

delve into the matter. There is no justification to strike down a law on the

ground that Legislature could have provided a better method of removal of
Sarpanch.

It is within the domain of the State Legislature to make provision for

the election of Sarpanch and Up-Sarpanch and also for their removal. In the
"method provided, there is no arbitrariness violating of Article 14 of the
Constitution of India. AIR 1993 SC 2042 Rel. Jagdishprasad Bhunjwa v.
State of M.P., AIR 1997 MP 184=1997 (1) MPLJ 512=1996 JLJ 335 (DB).

~[2] It is a different matter that the legislature could have provided one _
more check by seeking ratification of all the members of the Gram Sabha
being smaller body, but that is no justification for the Court to delve into a
realm by the Legislature because the Legislature is the supreme body so far
as enacting of laws is concerned and Court has-only limited role to adjudicate
that whether the Legislature has overstepped its limit or not or the
provisions are ultra vires of Constitution or not. Therefore, there is no .
* justification to strike down a law on the ground that legislature could have
provided a better method of removal of Sarpanch. Jagdishprasad Bhunjwa
~ v. State of M.P., AIR 1997 MP 184=1997 (1) MPLJ 512=1996 JLJ 335

(DB). .

4. Requirements of section 21.-[1] Sub-section (1) starts with the
expression “on a motion of no-confidence being passed by the Gram
Panchayat” and then it states the requirements of such a motion being
passed. The first requirement is that the motion should be passed by a
majority which is not less than three- fourth of the panchas present
and voting. The emphasis is on the expression “not less than three-fourth”.
It is not always necessary that the three-fourth numbet shall be a full
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[[4) If the Sarpanch or the Upsarpanch, as the case may be,

desires to challenge the validity of the motion carried out under

sub-section (1}, he shall, within seven days from the date on which
such motion was carried, refer the dispute to the Collector who shall
decide it, as far as possible, within thirty days from the date on which
it was received by him, and his decision shall be final.]

COMMENTARY

SYNOPSIS

Objects.
. Scope of Ss. 21 and 21-A. Both provisions operate in different
spheres.
Election of Sarpanch direct but no-confidence motion indirect-
Section not arbitrary on this account.
Requirements of section 21,
Notice of meeting of no-confidence.
Principle of natural justice to be followed.
Right to speak. ‘
- Total number of panchas.
Passing of no-confidence motion.
Validity of No-confidence Motion.

o I

Lad
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tion of no-confidence passed cahnot be held invalid.
Dispute-No confidence motion-Filing of dispute under sub- sec-
tion (4) before Collector.
10-A. Expression of intention not proved.
10-B. Nirvachan Niyam, 1995 are applicable.

11. Right of reply and leading of evidence.

12. Appeal and revision. -

13. Improper setting aside of no-confidence motion.

14, Bar against another motion and its apphcablllty

15. Writ petition; -~ - —

16. Rules.

1. Objects.-The provisions under Ss.21 and 40 are quite distinct regard-

&

- ing objects and consequences. Mahesh Prasad v. State of M.P., 1997 (2) JLJ

397.

2. Scope of Ss. 21 and 21-A. Both provisions operate in different
«pheres Section 21 provides for motion of no-confidence against Sarpanch

of Up—Sarpanch and Section 21-A apply in case of recall of office bearers of
tiram Panchayat. THe authoerities who take action under these provisions
- are different:"Under S.21,the panchas take action by passing a resolition

due tolack of confidence of the ’panchas’in the Sarpanch. Under S.21-A, the
members.ofthe Gram Sabha take action to recall the office bearers of Gra.m

I’:inchayat to recall the Sarpanch by secret ballot. Gite Bai v. Sushila Bai,
2002 (2) ML) 23522002 (2) JL.J 423.

! Ins. by MP 2 of 1997 [7-1-1997].

Prescribed authority fixing date of meeting beyond li d.s)a Mo— e
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(3) If before the expiry of the period mentioned in sub-section (2),
the Gram Panchayat is not reconstituted, it shall stand dissolved on
the expiry of the said period and the provisions of section 87 shall
apply thereto for a period not exceeding six months within which the
Gram Panchayat shall be reconstituted in accordance with the
provisions of this Act.

COMMENTARY

5s.20, 21 and 38(1)- Motion of no confidence moved within one
yearofentering office by the Sarpanch elected in a bye-election -N ot
competent.- A person who was elected Sarpanch in a bye- election assumes
office on the date of first meeting held after his election. Therefore, no
no-confidence motion against him can be moved within one year from the
date on which the Sarpanch or Up-Sarpanch enter their office. The first
meeting in his case would be that which is held after his election and not
that which was held originally when the office bearers assumed office when
the term of the Panchayat began. The first meeting mentioned in 8.20, is
for duration of the term of panchayat and for the original Sarpanch assum-
ing office. It does not apply to a Sarpanch who is elected in a bye-election.
Rajaram Patel v. State of M.P., 2002 (5) MPFLJ 513=2002 (2) JLJ 41,

4

~ 21. No-¢onfidence miotion a;
(1) On a motion of no-confidence being passed by the Gram Panchayat
by a resolution passed by majority of not less than three fourth of the
panchas present and voting and such majority is more than two third
of the total number of Panchas constituting the Gram Panchayat for
the time being, the Sarpanch or Up-Sarpanch against whom such
motion is passed, shall cease to hold office forthwith.,

(2) Notwithstanding anything contained in this Act or the rules
made thereunder a Sarpanch or an Hp-Sarpanch shall not preside over
a meeting in which a motion of no-confidence is discussed against him. -
Such meeting shall be convened in such manner as may be prescribed
and shall be presided over by an officer of the Government as the
Prescribed Authority may appoint. The Sarpanch or the Up-Sarpanch,
as the case may be, shall have a right to speak at, or otherwise to take
part in, the proceeding of the meeting.

(3) No-confidence motion shal] not lie against the Sarpanch or Up-
Sarpanch within a period of—

(i) 1[two and half year] from the date on which the Sarpanch or
Up-Sarpanch enter their respective office;

(i) six months preceding the date on which the term of office of
the Sarpanch or Up-Sarpanch, as the case may be, expires;

(iii) 2[six months] from the date on which previous motion of no-
confidence was rejected.

1 Sub. for the words “one-year” by M.P. Act 18 of 2007 [25-5-2007).
2 Sub. for the words “one-year” by M.P. Act 18 of 2007 [25-5-2007].

gainst Sarpanch and Up-Sarpanch.
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in Section 20.]

(@) If the outgoing ‘Sarpanch 2lor President of Gram Nirman y

Samiti] fails or refuses to hand over any p apers or ‘property in his
possessiont to the newly elected Sarpanch “lor President of Gram
Nirman Samiti], the prescrlbed authority may by order, in writing
direct the outgoing Sarpanch %[or President of Gram Nirman Samiti} to
hand OVer, forthwith all papers and property in his possession as
Sarpanch [or President of Gram Nirman Samiti] to the new Sarpanch
S{or President of Gram Nirman Samiti], Up- Sarpanch or Secretary of
the Gram Panchayat, as the case may be.]

(3)if an out-going Sarpanch [or President of Gram Nirman Samiti]
© fails to comply with the direction under sub-section {2), the prescribed
authority shall proceed against him in accordance with Section 92 and
shall take necessary steps to launch prosecution under Section 98.

(4) A Sarpanch 8[0r President of Gram Nirman Samiti] against
whom an action has been taken under sub- section (3} and who has
been found guilty, shall be disqualified to be member or an office-
bearer of panchayat for a period of six years from the date on which he
has been found guilty:

Provided that such disqualification may be removed or the period
thereof may be reduced by the State Government for reasons to be
recorcled in writing,

9[19. Notification of .election. ~Every Election-of Sarpaneh AJp-am---

Sarpanch and Panchas shall be published by the prescribed authonty
in'such manner as may be prescribed.]

20. First meeting and term of office.-(1) First meetmg of the
Gram Panchayat shall be held within 30 days of the date of the
publication under Section 19. Such meeting shall be convened by the
prescribed authority and the provisions of section 44 regarding meet-
ing as far as may be shall apply in respect of the said meeting,.

(2) The office bearers of the Gram Panchayat shall hold office for
five years from the date of the first meeting and.no longer: ..

Provided that notwithstanding anything contained in this sub-
section every person becoming an office bearer of a Gram Panchayat
shall cease to hold office forthwith—

1'B[[i] on his ceasing to be a voter of the Gram Panchayat area; or]

(i} On his becoming a member of State Legislative Assembly or
member of efther House of Parhament

Subs. by M.P, 26 of 1994 [3_0.5.94]. -
Ins. by M.P. Act 16-of 2004, w.e.f: ]1-1-2005. ¥
“Ins. by M.PTAct 167of 2002, w.e.f, 1-1-2005.
Ins. by M.P. Act 16 of 2004, w.e.f. 1-1-2005.
Ins. by M.P. Act 16 of 2004, w.e.f. 1-1-2005.
Ins. by M.P. Act 16 of 2004, w.e.f, 1-1-2005.
Ins. by M.P. Act 16 of 2004, w.e.l. 1-1-2005.
Ins. by M.P. Act 16 of 2004, w.e.f. 1-1-2005,
Subs. by M.P. 26 of 1994 [30.5.94].
0 Subs. by M.P. 26 of 1994 [30.5.94].
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| belonging to Scheduled Castes/Scheduled Tribes and Other Backward Clas-
. ses not ultra vires of Arts. 14, 15 and 16 of the Constitution. Ramlal v. State
of M.P., 1998 (1) MPL.J 192. ‘

: " } 1-A. Abandonment of Government service.-During service a

1 Government servant cannot contest election either for the post of Panch or
Sarpanch. Petitioner was intentionally absent from the service and was
; holding the office of Sarpanch as elected Sarpanch for a period of 5 years, it
' indicates that he has relinquished the employment. Pannalal Thakur v.
State of M.P., 2008 (3) MPL.J 635.

2. Election of Gram Panchayat- Five persons included in elec-
toral rolls, not permitted to vote- Effect.- Where one petitioner won by
9 votes and the other by 36 votes, even if the five persons who were not
allowed to vote, if allowed, would have voted against the petitioner, the
i result of the election would not have been materially affected. Election
H therefore not set aside. Panbai v. Imratsingh, AIR 1995 MP 254.

3. New election of Sarpanch invalid.- Where a no confidence motion
H passed against a Sarpanch was declared to be invalid, another person
5 elected in bye-election as Sarpanch has no right to such seat because siuich

'.'g- ‘ seat never became vacant. Deshraj Singh v. Gram Panchayat, Tilabujurg,
‘- 1998 (2) JLJ 94. :

{i 4. Appointment of Panchayat Karmi.- Where selection was made .
1 without issuing any advertisemerit, the panchayat karmi is not-selected by 7
avalid resolution. Kashiprasad Lodhi v. State of M.P., 1997 (I) MPWN 156.
5. Person disqualified.-For election to the post of Sarpanch of a Gram
Panchayat, a candidate who was holding the post of President, Jila Sahkari
' Sangh Maryadit, on the date of election is disqualied from being elected and
in the instant case from the conduct of the candidate it was quite apparent
that he had not submitted his resignation to that post, hence he is dis-
qualified for being elected as a Sarpanch under sub-section (1)(iii). Krigh-
nanand Gautam v. State of M.P., 2002 (2) MPLJ 4=2002 (2) JLJ 212.

6. Rules:- The ‘State Government has made the following rules in
exercise of the powers conferred by this section. These Rules shall be found
under Rules given separately.

“PANCHAYAT (UPSARPANCH, PRESIDENT AND VICE PRESI-
DENT) NIRVACHAN NIYAM, 1995"

18. Handing over charge by outgoing Sarpanch ![or President
of Gram Nirman Samiti].-zl(l] The newly elected Sarpanch 3lor Presi-
dent of Gram Nirman Samiti] shall be déemed to have assumed the
charge of the office with effect from the date of first meeting as provided

I Ins. by M.P. Act 16 of 2004, w.e.f. 1-1-2005.
2 Subs. by M.P. 26 of 1994 [30.5.94].
3 Ins.’by M.P. Act 16 of 2004, w.e.f. 1-1-2005.
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total population of the Scheduled Areas falling within that block and
the population of Scheduled Tribes therein shall be excludeg.]

(i) Where the total population of Scheduled Castes and Scheduled
Tribes in the Block is less than fifty percent, twenty five percent of
seats of Sarpanchas of Gram Panchayats within the Block shall be
reserved for other Backward Classes.

{3} Not less than 1[halﬂ of the total number of seats of Sarpanchas
within the block shall be reserved for women.

(4) The seats reserved under this section shall be allotted by the
prescribed authority in the Gram Panchayat within the block by
rotation in the ptescribed manner:

2|Provided that the Gram Panchayat, which has no population of
Scheduled Castes or Scheduled Tribes or other Backward Classes,
shall be excluded for allotinient of seal reserved for Scheduled Castes,
Scheduled Tribes or other Backward Classes, as the case may be:]

3[[5] After every election of Panchayats the State Election Commis-
sion shall immediately hold the elections of Up-sarpanch of Gram
Panchayats, in such manner as may be prescribed.] '

(6) If the Sarpanch of the Grun Panchayat does not belong Lo
Scheduled Castes, or Scheduled Tribes or other Backward Classes the
Up-Sarpanch shall be elected from amongst the Panchas belonging to
such castes or tribes or-backward classes. - - - .- .. - -
" (7) If the Sarpanch or the Up-Sarpanch becomes the member of
either House of Parliament or a member of the State Legislative
Assembly or Chairman or Vice-Chairman of a Co-operative Society he
shall be deemed to havé vacated his office as Sarpanch or Up- Sar-
panch, as the case may be, with effect from the date of becoming such
member or Chairman or Vice-Chairman and a casual vacancy shall be
deemed to have occurred in such office for the purpose of Section 38.

(8) Notwithstanding anything contained in this section the Sar-

panch shall be deemed to be a panch of Gram Panchayat for the

purpose of this Act.
COMMENTARY

" 1. Constitutional validity of provisions as to reservations of
constituencies.-Election for posts of Panch, Sarpanch, members of Janpad
Panchayats. Provision as to reservations of constituencies for Scheduled
Castes/Scheduled Tribes and special provisions for election of not less than
one- third of the total number of seats reserved for women candidates

1 Sub. for the word “one-third” by M.P. Act 18 of 2007 125-5-2007].

2  Ins. by MP 39 of 1995 [15.12.95]. - '

3  .Sub-sec. (5} subs. by.M.P. Act .20 of 2005, w.c.f. 30-8-2005. Before substitution, it
was as under:— :

“(3) The Prescribed Authority shall. us soon as may be after every election call a
meeting of the elected Panchas and Sarpanch for thé purpose of election of
Up-Sarpanch and subject to the provisions of sub- seclion {7) the Gram Panchayat
shall, in the meeting, so called elect from amongst its elected members an Up-
Sarpanch.”
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one-third of the total number of seats reserved for women candidates
belonging to Scheduled Castes/Scheduled Tribes and Other Backward Clas-
ses not ultra vires of Arts. 14, 15 and 16 of the Constitution. Ramlal v. State
of M.P., 1998 (1) MPLJ 192.

Trasnitory arrangement - Election of Sarpanch in first meeting.-
Elected panchas in the first meeting of the Gram Panchayat elect the
Sarpanch from amongst themselves who shall discharge all the functions of
Sarpanch. This is a transitory arrangement till a fresh proceeding for filling
the post of Sarpanch is undertaken. This is a stop gap arrangement and

transitory provision. Ramvativ. State of M.P., 201 1(3) MPLJ 579 =2011(5)
MPHT 105.

14. Qualification to vote and tobe a candidate.-(1) Every person
whose name is included in the list of voters of a village shall be
qualified to vote at the clection of an office bearer of a panchayat within
whose area the village is comprised.

(2) Every such person unless disqualified under this Act or any
other law for the time being in force shall be qualified to be Helected]
as office-bearer of a Panchayat.

15. Prohibition of simultaneous membership.-No, person shall

be eligible for seeking election as an office bearer of a Panchayat from R

more than one ward or constituency as the case may be.
2[16. X x x]

17. Election of Sarpanch and Up-Sarpanch.-{1) In every Gram
Panchayat there shall be a Sarpanch and an Up-Sarpanch. A person
who—

(i) is qualified to be elected as panch;

(ii) is ot a member of either House of Parliament or member of
- "State Legislative-Assembly; and o

(iii) is not Chairman or Vice-Chairman of Co-operative Society;
shall be elected as a Sarpanch, subject to provisions of sub- sections
(2), (3) and (4), by persons whose names are included in the list of

voters of the Gram Panchayat area in such manner as may be
prescribed. .

(2) (i) Such number of seats of Sarpanchas of Gram Panchayats
shall be reserved for Scheduled Castes anld Scheduled Tribes in the
Gram Panchayat within the block which bears the same proportion to
the total number of Sarpanchas in the block as the proportion of the
Scheduled Castes and Scheduled Tribes in the block bears to the total
population of the block:

3[Provided that for the purpose of computing the number of Sar-
panch of Gram Panchayat to be reserved for Scheduled Tribes in the
block, other than the Scheduled Areas forming part of that block, the

I Subs. by M.P. 26 of 1994 J30.5.94].
5 Omilted by M.P. 26 of 1994 {30.5.94].
3 . Added by MP 43 of 1997 [5-12-1997}.

N—
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the Act ]
I(3) XxXx]
(4) (i) Seats shall be reserved in every Gram Panchayat for—
{a} the Scheduled Castes, and

(b) the Scheduled Tribes and the number of seals so reserved
shall bear, as nearly as may be the same proportion to the
total number of seats to be filled by direct election in that
Gram Panchayat as the population of the Scheduled Castes
or of the Scheduled Tribes in that Gram Panchayat area
bears to the total population of that area and such seats
shall be allolted by the prescribed authority 2x x x] to
different wards in that Gram Panchayat, in the prescribed
manner.

(ii) In.-a Gram Panchayat where fifty percent or less than fifty
percent seats have been reserved both for the Scheduled Castes and
Scheduled Tribes, twenty {ive percent seats of the total number of seats
shall be reserved for other Backward Classes and such seats shall be
allotted by rotation to different wards in that Gram Panchayat by the
Collector in the pr escnbed manner.

[5] Not less than [haiﬂ of the total humber of seats reserved under
sub-section (4) shall be reserved for women belonging to the Scheduled
Castes or, as the case may be, the Scheduled Tr1bes or other Backward
Classes. : T T
(6) Not less than [halﬂ mcludmg the number of seats reserved for
women belonging to the Scheduled Castes, the Scheduled Tribes and
other Backward Classes of the total number of seats to be filled by
direct election in every Gram Panchayat shall be reserved for women
and such seats may be allotted by the prescribed authority by drawing
of lots and by rotation to different wards in a Gram Panchayat in the
prescribed manner.

5[x X x]
.. --6,[.(7] The wards which have no population of Scheduled Castes, . -
Scheduled Tribes or Other Backward Classes shall be excluded for

allotment of seats reserved for Scheduled Castes or Scheduled Tribes
or Other Backward Classes as the case may be.]

COMMENTARY

Constitutional validity of provisions as to reservations of con-
stituencies.-Election for posts of Panch, Sarpanch, members of Janpad
Panchayats. Provision as to reservations of constituencies for Scheduled
. Castes/Scheduled Tribes and specml prowsmns for electlon of not less than

P s L LI T L, 3 S e h RSy H-n\d:‘“’t‘. R tmtnatie g e TN T

1 Omitted by M.P. 26 of 1994 [30.5.94].

2 Words “by rotation"-omitted by M.P.Act 5 of 1999 [5-4-1999],

3  Sub. for the word “one-third” by M.P. Act 18 of 2007 (25-5-2007].

4 Sub. for the word “one-third” by M.P. Act 18 of 2007 (25-5-2007].

5  First proviso omitted by M.P.Act 5 of 1999 [5-4-1999] and second proviso omitted
by M.P. 26 of 1994 [30.5.94].

6 Ins. by M_P.Act 5 of 1999 [5-4-1999].
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12. Division of Gram Panchayat into wards.-Each Gram
Panchayat area shall be divided into not less than ten wards as may

be determined By the Collector and each ward shall be a single member
ward: ‘ :

Provided that where the population of Gram Panchayat area is’
more than one thousand it shall be divided in to wards in such manner
that the total number of wards shall not exceed twenty and the

populatidn of each ward shall as far as practicable, be the same in each
ward:

Provided further that the ratio between the population of the Gram
Panchayat area and the number of wards in such panchayat shall, so

far as practicable, be the same throughout the block within which the
Panchayat area falls.

COMMENTARY

Constitution of Gram Panchayat.-In the matter of constitution of
Gram Panchayat with head quarter at a particular place, the High Court
shall not interfere with the decision of the State Government. See comments
under 5.3. Rajdhar Singh v. State of M.P., 1995 MPLJ 152 (DB).

13. Constitution of Gram Panchayat.-![(1) Every Gram -
Panchayat shall consist of elected Panchas and a Sarpanch].

2@ 1t any village or ward fails to elect a Sarpanch or as the case
may be, a Panch, fresh election proceedings shall be commenced to fill

the seat in such village or as the case may be, such ward within six
months: :

Provided that pending the election of Sarpanch under this sub-
section, elected panchas shall subject to the provisions of sub- section
{2}, (3} and (4) of Section 17, in the first meeting under section 20 elect
a Sarpanch from amongst themselves who shall discharge all the -
[unctions of Sarpanch under the Act till a Sarpanch elected under this
sub-section enters upon the office:

Provided further that further proceedings for constituting the

( ';r:miﬁ'Panchayat/shall not be stayed pending the election of Panch in
accordance with this sub-section:

Provided also that if any village or ward again fails to elect a
Sarpanch or as the case may be, a Panch; fresh election proceedings
shall not be commenced in such village or'as the case may be, in such
ward unless the State Election Commission is satisfied that there is
likelihood of the village or as the case may be, a ward electing a
Sarpanch or a Panch; and in case the Commission decides not to hold
fresh election of Sarpanch, the Sarpanch elected under the first
- proviso shall continue to discharge all the functions of Sarpanch under

I Subs. by M.P. 26 of 1994 (30.5.94]."
. 2 Subs. by M.P. 26 of 1994 [30.5.94].
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10. Establishment of Gram Panchayat, Janpad Panchayat and
Zila Panchayat.-(1) There shall be a Gyam Panchayat for every village
specified as a village for the purposes of this Act under Section 3.

(2) The Governor may by notification, divide a district into blocks.
The notification shall specify the name of every such block, its head-
quarters and the area comprised therein. For every block there shall
be a Janpad Panchayat which shall be known by the name of the block.

{3} There shall be a Zila Panchayat for every district:

{Provided that every Municipal Corporation, Municipal Council or
Nagar Panchayat constituted under the relevant law for the time being
in force shall form a separate admmlstratwe unit for the area within

. its jurisdiction.]

11. Incorporation of Panchayat.-Every Gram Panchayat, Janpad
Panchayat and Zila Panchayat shall be body corporate by the name
specified, there for in the order under Section 3 for village or notifica-
tion under Section 10 for Janpad Panchayat and Zila Panchayat as the
case may be, having perpetual succession and a common seal and
shall by the said name, sue and be sued and shall subject to the
provisions of this Act and the rules made thereunder, have power to
acquire, hold or transfer property movable or immovable, to enter into
contracts and to do all other thmgs necessary for the purpose of this

~ Act.

COMMENTARY

On behalf of the Panchayat the Sarpanch cannot sue and file an
appeal independently.-Under S.11 Gram Panchayat being body cor-
porate can sue and can be sued. The power shall not vest in Sarpanch but
it will vest in the whole body of the Gram Panchayat and if the Panchayat
wants to sue or to file an appeal, the Panchayat has to pass a resolution
authorising either to Sarpanch, or Up-Sarpanch or to any Panch or to file
appeal or Writ Petition Or any other petition. Rule 3 of the M.P. Gram

Panchayat (Powers and furctions of the Secretary) Rules, 1999 providesthat ™~

executive power of Gram Panchayat shall vest in the Panchayat Secretary,
who will exercise the executive power, but in these Rules also it is nowhere
provided that who will sue on behalf of the Panchayat. Held, therefore we
are of view that Gram Panchayat is a body corporate, having power to sue
or to be sued, and the Gram Panchayat has to authorise somebody to act on
its behalf and without the resolution by authorising any person to sue of
behalfofthe Panchayat, the Sarpanch cannot sue and appeal independently.

Gram Panchayat, Bamrol v. Jagdish Singh Rewat, 2008 (3) MPLJ 127 =

. 2008(4) MPHT 132 = 2008(2) MPWN,102,DB.

Gram Panchayat is a body corporate.-Under section 11 of the Act,

. there can. be no trgce of doubt that Gram Panchayat is a body corporate.

Sagar Machhua Sahakari Samiti, Seoni v. Chief Executive Officer, Janpad
Panchayat, Seoni & Anr., 2008 (2) MPLJ 194 = AIR 2008 (NOC) 1388 =
2008(1) JLJ 329 = 2008(1) MPHT 254[DB].

1 Subs. by M.P. 26 of 1994 [30.5.94].
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7-L. Control over Government employees.-(1) The Gram Sabha
shall have the power to withhold salary, sanction leave, inspect and
supervise the work of a Government employee whose area ¢f jurisdic—
tion lies within the limits of Gram Sabha area.

(2) Gram Sabha shall have the power to recommend to the com-
petent authority imposition of penalties in respect of a Government

employee referred to in sub-section (1) for misconduct and negligence
of duties.

7-M. Power of State Government in relation to functions of
Gram Sabha.-The State Government may, by general or special order,
add or withdraw functions and duties entrusted to Gram Sabha when
the State Government undertakes execution of any of the functions
entrusted to Gram Sabha.

CHAPTER III-ESTABLISHMENT OF PANCHAYATS

~ 8. Constitution of Panchayat.-There shall be constituted for the
purpose of this Act—

(a) a.Gram Panchayat for a village;
(b) a Janpad Panchayat for a Block; and
(c) a Zila Panchayat for a district.

9. Duration of Panchayat.-(1) Every Panchayat shall continue for
five years {from the date appointed for its first meeting and no longer
,unless sooner dissolved under this Act..

(2) An election to constitute a Panchayat shall be completedw—
{a) before the expiry of its duration specified in sub-section (1);

(b) before the expiration of a period of six months from the date
of its dissolution:

Provided that where the remainder of the period for which the
dissolved panchayat would have continued is less than six months it
shall not be necessary to hold any election under this clause for
constituting the Panchayat for such period.

{3) A Panchayat constituted upon the dissolution of a Panchayat
before the expiration of its duration shall continue only for the
remainder of the period for which the dissolved panchayats, would
have continued under clause (1) had it not been so dissolved.

COMMENTARY

Holding of office.-In an election of Sarpanch, one person D)’ contested
the seat but in the result, another person 'R’ was declared elected. 'D’ filed
an election petition, which was ultimately decided”in his favour by the
Supreme Court but after a lapse of more than 4 years. It was contended that
such person is entitled to hold office for a full term of 5 years. Negativing
his contention, it was held that the duration of a Panchayat is always for a
period of five years from the date of the first meeting. As such the petitioner
’I¥ is entitled to assume charge of Sarpanch for the remaining duration of
the Panchayat and no more. Dukhkhu Singh v. State of M.P., 2005 (3)
MPL.J 493=2005 (3) MPHT 46.
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(a). donations,
(b) income from other sources,

o) any sum received from the District Panchayat Raj Fund or
from the Funds of three-tier Panchayats, the proceeds of the
land revenue, ceSs on land revenue, royalty received on
minor minerals, income received form lease of fishing rights,
grazing fees and shala bhawan upkar as prescribed or fixed
by the State Government.

(d) the taxes, duties, tolls and fees imposed as mentioned iri the

Schedule IA and Schedule I1A and other income of the Gram |

Sabha.}

(¢) any sums received by Gram Panchayat under various
schemes sporisored by the Central Government or the State

Government, to be allotted to the Gram Sabha according to

norms prescribed by the Central Government or the State
Government.

(2) Subject to the provisions of this Act and the. rules made
thereunder all property vested in the Gram Sabha and the.Gram Kosh
shall be applied for the purposes of this Act or for other purposes
connected with the activities for the development of village or for such
other expenses as the Gram Sabha may approve:

Provided that funds received under any.scheme: shall be atilised.-:z2 0 -

éccording to the guidelines issued by the Central Government, or the
State Government, as the case may be. - - .

(3) The Gram Kosh shall be kept and maintained in such manner

“and in such form as may be prescribed. .

21(4) The Gram Kosh shall be operated by the Gram Vikas Samiti
and all amounts from the Gram Kosh Shall be drawn under Joint

‘signature of the [Presxdent of the Gram [Vlkasl Samiti and the

Secretary of the Gram Panchayat] with the approval of Gram Sabha

and accounts of the drawal shall be maintained by the Secretary of the.- - - — -..

Gram Vikas Samiti. The information regarding all receipts into and

drawals from the Gram Kosh shall be placed before the Gram Saktha.

in its next meeting.]
(5) [ xxx]
7-K. Account and Awudit.-The Gram Sabha shall cause to be

. maintained proper books of accounts and prepare annual statement

of accounts. The accounts of the Gram Sabha shall be audited from
time to time In such manner and by : such authority as may be

.prescnbed and 4he Audit Report submitted.shall be- -placed before-the
~ next meetmg of the Gram Sabha.

Clauses (c} & (d) subs. by M.P. Act 23 of 2001 (10-10-2001}.

Sub-sec. (4) subs. by M.P. Act 23 of 2001 {10- 10-2001}.

Subs. by M.P. Act 16 of 2004, w.e.f. 1-1-2005

Subs. for the word “"Nirman” by M.P. Act 20 of 2005, w.e.f. 30 8- 2005.
Sub-sec. {5) omitted by M.P. Act 16 of 2004, w.e, f. 1-1-2005.
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Secfetary and one or more Assistant Secretaries for a Gram Panchayat,
who shall discharge such functions and perform such duties as may
be assigned to them by the State Government or prescribed authority:]

Provided that the person holding the charge of a Secretary of Gram
Panchayat immediately before the commencement of this Act shall
continue to function as such till a Secretary is appointed in accordance
with this section.

YProvided further that a person shall not hold charge of a
2[Secretrau'y or Assistant Secretary] of Gram Panchayat, if such a

person happens to be relative of any office bearer of the concerned
Gram Panchayat. '

Explanation.-for the purpose of this sub-section the expression
“relative” shall mean father, mother, brother, sister, husband, wife,
son, daughter, father-in-law, mother-in-law, brother-in- law, sister-in-
law, son-in-law, daughter-in-law.] .

3[(2) The State Government shall appoint for every Janpad
Panchayat a Chief Executive Officer and may be also appoint one or
more Additional Chief Executive Officer, who shall discharge such

functions and perform such duties as may be assigned to them by the
Chief Executive Officer].

“[(3) The State Government shall appoint for every Zila Panchayat
a Chief Executive Officer and may also appoint one or more Additional

Chief Executive Officers, Deputy Chief Executive. Officers and-Execu-+ -

tive Officers who shall discharge such functions and perform such
duties as may be assigned to them by thé Chief Executive Officer].

(4} During the absence of a Secretary of Gram Panchayat or °[Chief
Executive Officer of Janpad Panchayat or Zila Panchayat] due to leave,
retirement, death, resignation or otherwise the prescribed authority
shall, as soon as possible, make such arrangements as he deems fit,
for carrying on the office of Secretary of Gram Panchayat or ®[Chief
Executive Officer of Janpad Panchayat or Zila Panchayat] as the case
may be. A person while carrying on such office shall exercise all powers

conferred by this Act or rules made thereunder on the Secretary of
Gram Panchayat or ’[Chief Executive Officer of Janpad Panchayat or

Zila Panchayats] as the case may be.

(5) The Secretary of the Gram Panchayat, the 8[Chief Executive
Officer of the Janpad Panchayat and Zila Panchayat] shall be respon-
sible for keeping and maintaining the records of the Gram Panchayat,
Janapad Panchayat or Zila Panchayat as' the case may be.

Ins. by MP 2 of 1997 [7-1-1997]. y
Subs. by M.P. Act No. 26 of 2012 [23-5-2012] for the words “Secretary”.
Subs. by MP 43 of 1997 [5-12-1997].
Subs. by MP 2 of 1997 [7-1-1297].
“Subs. by M.E. 26 of 1994 [30.5.94] for the words “Chief Executive Officer of Janpad
Panchayat or Secretary of Zila Panchayat”
" Subs. ibid,
Subs. id,
Subs. by M.P. 26 of 1994 [30.5.94] for the words “Chief Executive Officer of Janapad
. Panchayat or Secretary of Zila Panchayat”
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ance with such instructions as the State Government may either
generally or specially issue in this behalf.

11(4) All amounts from the Panchayat Fund shall be drawn
under,— -

(i)- the joint signatures of the Sarpanch and Secretary in the
case of a Gram Panchayat: o

(ii) the signature of the Chief Executive Officer or any other
officer authorised by Chief Executive Officer, in the case of
a Janpad Panchayat of Zila Panchayat, as the case may be:

Provided that in the case of a Janpad or Zila Panchayat all amounts
shall be drawn only in accordance with the Annual Budget, Detailed
Action plan setting -out purposes and with the prior approval of the
General Administration Committee of the Janpad Panchayat or Zila
Panchayat, as the case may-be;

Provided further that information regarding all receipts into and

_drawals from the Panchayat Fund shall be placed before the Panchayat

in its next meeting].
2[x X X]

67. Mode of executing contract.-The mode of the executing the
contracts by the Panchayats shall be such as may be prescribed.

Rules:- The State Government has made the following rules in exercise

~-of the powers conferréd by this section. These Rules shall be-feund under -~ .- -

Rules given separately.
“Modes of Executing Contract Rules, 1995

68. Powers to make grant-in-aid.-Subject to the previous sanc-
tion of the State Government or the prescribed authority the
Panchayat may make grant-in-aid for any work of public utility.

COMMENTARY

Promotions.- Order of promotions were passed without taking any

previous approval of the prescribed authority. Order being illegal, the "~

promotees were revert®d back. Ratan Deep Gupta v. State of M.P., 2005 (1)
MPL.J 149 (DB). ’ ,

CHAPTER VIII-ESTABLISHMENT, BUDGET AND
ACCOUNTS OF PANCHAYATS

3 69. Appointment of Secretary and Chief Executive Officer.-(1)
~“[The _State Government or the prescribed authority may appoint a
Secretary and one of more Assistant Secretariés for a Gram Panchayat,
_who shall discharge such functions and perform such duties as may

e STE STt s s

1 Subs. by MP 43 of 1897 [5-12-1997]. .
2  Sub-sections (5) and (6) subs. by MP 2 of 1997, omitted by MP 43 of 1997
[5-12-1997]. . :

3  Opening para subs. by M.P. Act No. 26 of 2012 [23-5-2012] for the following:-
“The State Government or the prescribed authority may appoint a Secretary for a
Gram Panchayat or group of two or more Gram Panchayats:".
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COMMENTARY

1. Applicability.—%ll appointments required the previous approval of
the prescribed authority. The word “appointment” does not exclude “promo-

tions”. Ratan Deep Gupta v. State of M.P., 2005 (1) MPL.J 149 (DB).

2. Natural justice.-Promotion of appellants cancelled for violation of
the provisions of this section and they were reverted to their original post
without giving any opportunity to show cause. The opportunity, if given,
would have been futile since no other order could have been passed in the
matter. Ratan Deep Gupta v. State of M.P., 2005 (1) MPL.J 149 (DB).

64. Grant-in-aid to Panchayat.-The State Government shall make
grant-in-aid to the Panchayats as may be decided on the basis of
recommendations of the State Finance Commission.

65. Transfer of immovable property.-(1) No immovable property
vested in or belonging to a Panchayat shall be transferred by sale, gift,
mortgage or exchange or by lease for a period exceeding three years,
or otherwise except with the sanction of the State Government or any
officer authorised by it in this behalf,

(2) The procedure of transfer of immovable property shall be such
as may be prescribed.

T L 'f:::'_C O M MENTAR Y el ITD LT oL

1. Lease of immovable property.- Lease of immovable property
cannot be granted for more than three years in the absence of sanction ol
the State Government. Balaram v. State of M.P.,, 1998 (I) MPWN 238.

2. Rules.-The State Government has made the following rules in exer-
- cise of the powers conferred by this section. These rules shall be found under
Rules given separately.

“Transfer of Immovable Proper{y Rules, 1994.”

66. Panchayat Fund.-(1) Every Panchayat shall establish a fund
to be called the Panchayat Fund and all sums received by the
Panchayat, shall form part of the said Fund.

- (2} Subject to- the provisions of this Act and the rules made
thereunder, all property vested in the Panchayat and the Panchayat

I'und shall be applied for the purposes of this Act or for other purposes
connected with activilies for the development of Panchayats generally
or for such other expenses as the State Government may approve on
an application of Panchayat or otherwise in the public interest. The
Panchayat Fund shall be kept in the nearest Government Treasury or
Sub-Treasury or Post Office or Cooperative Bank or Scheduled Bank

-or its branch.

(8) An amount allotted to the Panchayat by the State Government
or any other person or local authority for any specified work or purpose
shall be utilised exclusively for such work or purposes and in accord-
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tion or illegal construction:

(i) being an officer having power to sanction layout or map for
the construction of a building grants sanction or approves
such layout or map; or :

(i} being an officer under a primary duty to do so knowingly
omits to report illegal diversion of land or illegal construc-
tion of a building in such an area to the proper authority; or

- (il)) being an officer or an employee responsible to take action
against the illegal diversion of land or illegal colonization or

illegal construction of a building in such an area fails to take
action; or '

(iv) being an officer or the authority competent to sanction
electrical or water supply connection grants such sanction
with respect to the building in such an area: or

(v) illegally influences the officers aforesaid in granting such
sanction or in omitting to make a report of such illegal
diversion of land or construction of building in areas;

shall be punished with simple imprisonment which may extend to
six months or with fine or with both:

Provided that nothing contained in clause (iv) shall apply to the

..cases where-the Collector, with the-approval of the State.Government, -~ |

certifies that in public interest there is no objection to provide electrical

and water supply connection.to the building in the area of illegal
diversion or illegal colonization.

CHAPTER VII-FUND AND PROPERTY OF PANCHAYAT

62. State Government may vest certain property in
Panchayat.-(1) The State Government may, by notification and _sub-
ject to such conditions and restrictions as it may think fit to impose,
vest in a Gram Panchayat, Janapad Panchayat or Zila Panchayat as
the case may be, any property vested in the State Government.

(2) The State Government may, resume any property vested in the
Panchayat other under sub-section (1). No compensation other than
the amount paid by the Panchayat for such transfer or the market
value at the date of resumption of any. building or works erected or
executed on such property by the Panchayat shall be payable:

. Provided that no_compensation shall. be. payable in respect of
building, structure or works constructed or erected in contravention
of the terms and conditions of the vesting.

e e

63. Assignment of funds to the Panchayat.-The State Govern-
nhieut may assign to a Panchayat such taxes, tolls and fees levied and
collecled by the State Government and may make grant-in-aid from
the consolidated fund of the State for such purposes and subject to
such conditions and limits as the State Government may deem fit.
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prescribed.]
12 Notwithstanding anything contained in the Madhya Pradesh

Land Revenie Code, 1959 (No. 20 of 1959} the transfer or agreement

to transfer of plots made by a colonizer, in an area of illegal diversion
or illegal colonization, shall be void.

{3} The prescribed authority may after giving show cause notice to
the parties take over the management of the land, cause the area to be
planned and developed and shall thereafter allot the land preferentially
amongst the plat holders in such manner and subject to such condi-
tions as.may be prescribed. . :

(4) The all-out shall on fulfiliment of the conditions be deemed to
be a valid transferee of the plot from the Colonizer and the power of
the prescribed authority as manager of the plot shall come to an end.

61-G. Forfeiture of the land involved in illegal colonization.-
The right, title or interest of the colonizer in the land under illegal
colonization, shall upon and from the date of conviction of the
Colonizer under sub-section (3) of Section 61-D stand forfeited and
vested in the Gram Panchayat free from all encumbrances.]

PREVIOUS PROVISIONS
[Provisions which were applicable before substitiiion, are as under]-

61-A. Definitions.-For the purposes of this Chapter “Gram
Panchayat area” means such area which is situated in the Gram

-Panchaydt within-a distance ofi— - -7 : v . - R
(i) sixteen kilometers from the limits of a Municipal Corporation

constituted under the Madhya Pradesh Municipal Corporation Act,
1956 (No.23 of 1956);

(i) eight kilometers from the limits of a Munic{pal Council or
Nagar Panchayat constituted under the Madhya Pradesh
Munmicipalities Act, 1961 (No.37 of 1961);

(iii) three kilometers from the limits of an urban area other than
those specified in (i) and (ii) above;

(iv) one kilometers from the side of a National Highway specified
Jin or declared under the National Highway Act, 1956 (XLVII of 1956)
or public road notified under section 2 of the Madhya Pradesh Highway
Act, 1936 (XXXIV of 1936). :

61-C. Development of Colonies.- The registration certificate
shall entitle the Colonizer to undertake the development of ¢olonies in
the Gram Panchayat area subject to the provisions of thigAct and the
rules made in this behalf. o

61-D. Sub-section (8).-(3) Whoever commits or abetsthe commis-
sion of an offence of illegal diversion or illegal colonization shall be
punished with simple imprisonment which may extend to six months
or with a minimum fine of ten thousand rupees or with both, _

61-E. Punishment for abatement of Offence of Illegal Con-
struction.- Whoever in the area of illegal diversion or illegal coloniza-

1 Sub-sections (1), (2) & (3) renumbered as (2), (3) & (4) by MP 29 of 2013
[10-9-2013). - _
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or with a minimum fine of one thousand rupees or with both.

'[61-E. Punishment for abatement of Offence of Illegal Construc-
tion.-(1) Whoever in the area of illegal diversion or illegal colonizatlon
or illegal construction,-

(i) being an officer having power to sanctlon layout or map for the

construction of a building grants sanction or approves such
layout or map; or :

(if) being an officer under a primary duty to do so knowingly omits
to report illegal diversion of land or illegal construction of a
building in such an area to the proper authority; or

(iii) being an officer or an employee responsible to take action
against the illegal diversion of land or illegal colonization or

illegal construction of a building in such an area fails to take
action; or

(iv) being an officer or the authority competent to sanction electri-
cal or water supply connection grants such sanction with
respect to the building in such an area,

shall be punished with simple imprisonment which may extend to
three years and a fine which may extend to ten thousand rupees:.

Provided that nothing contained in clause (iv) shall apply to the
cases where the Collector, with the approval of the State Government,

. certifies that in publicinterest-thereisne ‘Objéction to provide electrical ~—- =

and water supply connection to the bulldmg in the area of illegal
dlversion or illegal colonization.

(2) Whoever illegally influences the officers aforesaid in granting
such sanction or in omitting to make a report of such illegal diversion

of land or illegal construction shall be punished with simple imprison- - '

ment which may extend to three years and a fine which may extend to
ten thousand rupees.]

2[61-EA. Punishment for not taking action against illegal coloniza-

tion.-In a case-of illegal-colonization if an- official' authorised-by-the ~

Competent Authority to inspect, report, stop or remove any construc-
tion knowingly omits to take action, orifa police officer responsible to
provide assistance necessary for such action does not do so, shall be
punished with simple imprisonmeni which may extend to three years
or with fine which may extend to ien thousand rupees or with both.}

61-F. Transfer of plots in area of illegal diversion of illegal

colonization to be void.->[(1} The. Registrars and Sub- -Registrars -

appointed under Section 6 of the Registration Act, 1908 (No. 16 of
,.1908). shall, at the end of. every-month, egmmunicate details of all
transfers or agreements to transfer of Plots or houses in the Gram
_.Panchayat.area to the prescribed authority in such manner as may be

1 Subs. by MP 21 of 2013 [24-4-2013]. See old prowsmns in Previous Provisions.
2 Ins. by MP 21 of 2013 [24-4-2013].
3 Ins. by MP 29 of 2013 [10-9-2013].
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establishment of the colony.

(2) On receipt of the application for registration under sub- section
(1){ the Y{such Competent Authority as may be prescribed by State
Government| shall, subject to the rules made in this behalf, either
issue or refuse to issue the registratxon certificate within thirty days:

Provided that if the 2[such Competent Authority as .may be
prescribed by State Government] refuses to issue the registration
certificate, the reasons for refusal shall be intimated to the applicant.

(3) The State Government shall have power to make rules prescrib-
ing the form of application, amount of fees for registration and other
terms and conditions, for issue of registration certificate.

3[61-C. Development of Colonies.-(1) Subject to the provisions of
this Act and the rules made thereunder, any colonizer, who has been
issued registration certificate under sub-section (2} of Section 61-B,
may develop a colony-in the Gram Panchayat area.

(2) (a) The colonizer shall provide developed plots or constructed
dwelling units to the economically weaker section as may be
prescribed.

{b) The size, number and location of such plots or dwelhng units
may be prescribed.

(3) Notwithstanding anything contained in this Act, in addition to
~or in lieu of the plots or dwelling units mentioned in clause (b) of__

sub-section (2), the State Government may impose, collect and utilize” .~

a shelter fee as may be prescribed.] -

61-D. Punishment for Illegal Colonizatmn -(1JA Colonizer who,
in contravention of the provisions of Section 172 of the Madhya
Pradesh Land Revenue Code, 1959 (No. 20 of 1959} and the rules made
thereunder, diverts the land or part thereof, Commits and offence of
illegal diversion of land.

(2) A Colonizer who divides his land or the land of any other person
into plots with the object of establishing a colony in breach of the
requirements contemplated in this Act or the rulés made in this behalf,
commits an offence of illegal colonization.

4[(.‘3.) Whoever commits an offence of illegal diversion or illegal
colonization shall be punished with imprisonment of not less than
three years and not more than seven years, and a minimum fine of ten
thousand rupees. Such offence shall be cogmzable ]

(4) Whoever constructs a building in an area of illegal diversion or
illegal colonization commits an offence of illegal construction.

(5) Whoever commits an offence of illegal construction shall be
punished with simple imprisonment which may extend to six months

1 Subs. by MP 21 of 2013 [24 4-2013] for words “Sub-Divisional Officer (Revenue)".
2 Subs. by MP 21 of 2013 [24-4-2013] for words “Sub-Divisional Officer (Revenue)".
3

S.61-C Subs. by MP 21 of 2013 [24-4-2013}. See old provismns in “Previous
Provisions”, given at the end of this chapter.

4  Subs. by MP 21 of 20 13 [24-4-2013). See old provisions in Previous Provislons
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1 [CHAPTER-VI-A - COLONIZATION

2| 61-A. Definitions.-For the purposes of this Chapter,-

(a) “Gram Panéhayat Area” means such area which is situated in
the Gram Panchayat Definitions within a distance of,-

(i) sixteen kilometers from the limits of a Municipal Corporation
constituted under the Madhya Pradesh Municipal Corporation Act,
1956 (No. 23 of 1956);

(i1) eight kilometers from the limits of a Municipal Council or Nagar

. Parishad constituted under the Madhya Pradesh Municipalities Act,

1961 (No. 37 of 1961);

(iii) three kilometers from the limits of an urban érea other than
those specified in (i} and (ii) above;

(iv) one kilometer from the side of a National Highway specified in
or declared under the National Highway Act, 1956 (XLVII of 1956} or
public road notified under Section 2 of the Madhya Pradesh Highway
Act, 1936 (XXXIV of 1936): '

Provided that any area situated within the planning area notified
under section 13 of the Madhya Pradesh Nagar Tatha Gram Nivesh
Adhiniyam 1973, (No. 23 of 1973) shall be deemed to be a “Gram
Panchayat Area” for the purpose of this Chapter;

Bt ‘_‘_colony”-meana.:an.a_re_a,which-hasbeén;developed;by._dividing"-"---': =t N1

the said area into plots and includes group housing but excludes an
area which may have been divided amongst the members of a family,

~ordinarily for the purpose of constructing dwelling units;

{c} “colonizer” means any person, society, institution or entity,
excluding those that may be so notified by the State Government, who
intends to take up the work of developing a colony in accordance with
the provisions of this Act and rules made thereundcr for the purpose
of transfer by sale or otherwise all or, some of the plots or the building

or part thereof and is registered as a colonizer by the Competent_

Authority under this Act.] _

61-B. Registration of Coloniser.-(1) Any person who intends to
undertake the establishment of a colony in the Gram Panchayat area
for the purpose of dividing land into plots, with or without developing
the area, transfers or agrees to transfer gradually, or at a time, to
persons desirous of settling down on those plots by constructing
residential, non-residential or composite accommodation shall apply
to the S[such Competent Authority as may be prescribed by State
Government] for the grant of a registration certificate, alongwith a copy

- of the resoliition duly passed by the Gram Pétichdyat'in sipport of the

-1 Chapter Ins. by MP 43 of 1997 [5-12-1997].

2 Ss.61-Ato 61-G ins. by MP 43 of 1997 [5-12-1997] and thereafler S. 61-A subs. by
MP 21 of 2013 [24-4-2013].
See old provislons in “Previous Provisions”, given at the end of this chapter.,

3  Subs. by MP 21 of 2013 [24-4-2013] for words “Sub-Divisional Officer {Revenue)",

>
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a mela

-Provided that the State Government -may by notification, declare
any market or mela to be public market or public mela and the public
market or public mela, as the case may be, so declared shall vest in
the Janpad Panchayat.

(2) The State Government may make rules to regulate the market
or the mela specified in sub-section {1).

Rules:- The State Governmient has made the following rules in eXercise
of the powers conferred by this sectlon These Rules shall be found under
Rules given separately: :

“Regulatwn of Markets and Melas Wzthm the Gram Panchayat Areas
Rules, 1994.” :

59. Powers of Janpad Panchayat to tlim. divert discontinue or
close roads.-A Janpad Panchayat may, with the sanction of the
prescribed authority, -turn, divert, discontinue or permanently close
any road which is under the control and administration of, or is vested
in the Janpad Panchayat.

60. Encroachment upon road and land vested in Janpad
Panchayat.- (1) Whoever erects or encroaches or obstructs any road,
street, land, building or structure which vest in the Janpad Panchayat

shall on conviction be punished with a fine, Wthh may extend to [one .

thousand riipees]. -

" {2) The Chief Executive Officer shall have power to remove any such
obstruction or encroachment and the expenses of such removal shall
be paid by the person who has caused the said obstruction or
encroachment and on his failure to pay, the same shall be recoverable
as an arrear of land revenue:

Provided that before proceeding to remove any such obstruction or
encroachment, the Chief Executive Officer may, by a written notice,
call upon the person who has caused such obstruction or encroach-
ment to remove it within the time specified in the notice, or show cause
as to why the same should not be removed.

(3) Nothing in this section shall prevent a Janpad Panchayat from
allowing any temporary occupation of erection on, thé places men-
tioned in sub-section (1) on occasions of festivals and ceremonies for
such period as it may deem fit, in such manner so as not to cause
inconvenience to the public or any individual.

61. Powers to compromise.-A Panchayat may, with the previous
sanctions of the prescribed authority, compromise any suit instituted
by or against, it or any claim or demand arising out of any contract
entered into it under this Act on such terms as it may deem fit.

1 Subs. by M.P. 26 of 1994 [30.5.94)].
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may be punished with fine, which may extend to None thousand] and
“in case of continuing offence with further fine which may extend to
‘ .z-[twgr_lty rupees]| for every day during which such encroachment,
. .obistouctions or projection continues after the date of first conviction
" orssuch offence. . '
- 12) Notwithstanding anything contained in sub-section (1), the
- GFditPanchayat shall have power to remove any such obstruction or
‘er™ggdchment and to remove any crop unauthorisedly cultivated on

. .arasing or any other land not being private property and shall have

" “the-lixe power to remove any unauihorised obstruction or encroach-

.. .ment or projection of the like nature in any open site not being private

. praperty, whether such site is vested in Gram Panchayat or not and
‘the expenses of such removal shall be paid by the person who has
caused the said encroachment and on failure to pay such expenses the
same may be recovered from such person as an arrear of land revenue:

3[Provided that notwithstanding anything contained in sub-section
(1) and this sub-section if the Gram Panchayat resolves t6 remove any
hindrances, obstruction or encroachment on any land vested in the
State Government it may refer to the Tehsildar to remove such
hindrances, obstruction or encroachment from such land and the

Tehsildar shall proceed to do so under_the provisions-of:the Madhya ---- -

Pradesh Land Revenue Code, 1959 (No.20 of 1959)].

(3) Notwithstanding anything contaitied in this section the Gram
Panchayat may allow any temporary occupation or erection in or
putting projection over any public place for not exceeding ten days in
such manner so as not to cause inconvenience to the public or any
individual, on occasions of festivals and ceremonies in accordance
with the byelaws made under this Act.

(4) The Gram Panchayat shall not pass any order in the exercise of

powers under this section -until the person concerned has been given- - -

a reasonable opportunity of being heard.

456-A. Delegation of powers of Gram Panchayat under Section
55 and 56.-In case of a Special Economic Zone, the powers of Gram
Panchayat under Section 55 and 56 shall be delegated to the Develop-
ment Commissioner.] '

57. Powers to name streets and number of building.-The Gram
Panchayat may cause a name given to afly street and may also cause
a number to be affixed to any building and from time to time, cause
such name of-streets and number of buildings to be altered.

58. Regulation of markets and melas.-(1) Save as provided in the
Madhya Pradesh Krishi Upaj Mandi Adhiniyarr, 1972 (No. 24 of 1973),
no person except Gram Panchayat shall within the Gram Panchayat
area set up, establish or use any place for the purpose of a market or

* Subs. by M.P. 26 of 1994 [30.5.94].
Subs. by M.P. 26 of 1994 [30.5.94].
Subs. by MP Act 28 of 1998 [4-9-1998].
Ins. by MP Act 18 of 2007 w.e.f. 25-5-2007.
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(2) If any person erects, alters, adds to or reconstructs any building
without the permission of Gram Panchayat and contrary to any such
conditions under which permission has been granted the Gram
Panchayat may by written notice direct such person to stop the
erection, alteration, addition or reconstruction and to alter or demolish
such erection, alteration, addition or reconstruction, as it may deem
necessary in the public interest within a period specified in notice,.

(3) If any person fails to comply with the directions contained in
the notice served under sub-section (2) by the Gram nchayat within
the period specified in such notice, the Gram Panchayat may, itself
take such action as required to be done by such persons at the expense
of such person which shall be paid by him within thirty days from the
date on which a demand notice has been served by the Gram
Panchayat. On failure to pay the expenses within specified period, the
same shall be recovered as an arrear of land revenue.

I[{3—131) Notwithstanding anything contained in sub-section (3)
whoever contravenes any provision of this section or the rules or
byelaws made thereunder or the conditions of permission granted by
the Gram Panchayat or fails to comply with any lawful directions or
requisition made under any of the said provisions may be prosecuted
by the Gram Panchayat or the officer authorised by the State Govern-
ment for this purpose and on conviction he shall be punished with

simple imprisonment which may extend to six months_or with fine . -
" which may extend t6 two thousand fupees or with both, and in case of

continuing offence with further fine which' may extend to two hundred

and fifty rupees for every day during which the offence continued after
the date of first conviction.]

(4) An appeal may be preferred to the prescribed authority from any
direction or notice of the Gram Panchayat under sub-section (2} and
the decision of the prescribed authority on such appeal shall be final.

56. Hindrances, obstructions and encroachment upon public

street and open sites.-(1) Whoever within the Gram Panchayat area

causes any hindrance, obstruction or encroachment over any public
street or open site or upon any drain in such street—

(a) by building or setting up any wall, fence, rail, post, stall,
verandah, platform, plinth, step or any other structure; or

(b} without written permission of the Gram Panchayat or con-
trary to the conditions mentioned in such permission by
putting up any verandah, balcony, room or other structure

SO as to project over any public street or upon any drain in
such street; or !

{c) by unauthorisedly removing earth, sand or other material
from any site; or

(d) by unauthorisedly cultivating any grazing or other land,

‘1 Ins. by M.P.Act 5 of 1999 {5-4-1999].
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COMMENTARY

_ | ) _
As provided in Schedule IV-5, fishing lease granted by the District .
Panchayat is as per guidelines of the State Government, Matsaya Udyog

Sahakari Samiti v. State of M.P., 2007(2) MPWN 63.

Rules:- The State Government has made the following rules in exercise
of the powers conferred by this section, These Rules shall be found under
Rules given separately. :

“Panchayat Shiksha Karmis (Recruitment and Conditions of service)
Rules, 1997" :

POWERS OF PANCHAYATS

54. Powers of Granr Panchayat as to public health facilities and
safety.-Subject to the rules as the State Government may make in this
behalf the Gram Panchayat shall have power:—

(i) to regulate the offensive or dangerous trade;
(ii) to remove the structures and trees;

(iii) to maintain’ the sanitation, conservancy, drainage, water
works, sources of water supply;
v} to regulate the use.of water;.. .. ... ... .-
(v} to regulate slaughter of animals:
- {vi) to regulate establishment of workshops, factories and other
industrial units:
(vii) to ensure environmental control: and

(viii) to carry out such functions as are necessary by or under the
provisions of this Act. ‘

Rules:- The State Government has made the following rules in exercise

of the powers conferred by this section. These Rules shall be found under . . .

Rules given separately. -
1. “Gram Panchayat (Regulation of Slaughter House) Rules, 1998"

2. “Gram Panchayat (Regulation of Offencive or Dangerous Goods

Trades) Rules, 1998"

3. “Gram Panchayat (Power relating to removal of structiures and trees)
Rules, 1999" '

4. “Gram Panchayat (Sanitation, Conservancy and Prevention and
Abatement of Nuisance) Rules, 1999" :

55, Control of erection of building.(1) Subject to the provisions
of this section no person shall erect any building or alter or add to any
-gXisting building or reconstruct-any bullding Without the permission
in writing of the Gram Panchayat and except in accordance with
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Zila Panchayat of the district and all the assets and liabilities and
functions of the said Agency shall stand transferred and be vested in,.
and be discharged and performed by the Zila Panchayat concerned.

(b) Notwithstanding anything contained in this Act, or any rules or
byelaws made thereunder, the pay, allowances and other benefits of
all permanent employees of District Rural Development Agency, on the
date of commencement of this sub-section shall be the existing pay,

. allowances and other benefits].

COMMENTARY

Sub-section (1), clause (xii).- An employee of one Gram Panchayat
cannot be transferred to another Gram Panchayat. Power of Janpad
Panchayat cannot be equated to that of the State Government under $.58(5)
of M.P.Municipal Corporation Act. Biharilal Jaiswal v. Stute of M.P., 2002
(2) MPHT 77.

53. Power of State Government in relation to functions of
P_anchayats.-ll( 1} {(a) Subject to such conditions as may be specified
by general or special order issued by the State Government, the
Panchayat at the appropriate level shall be entrusted such powers,
alongwith budget and staff as may be necessary to enable them to
function as institution of self Government in relation to matter lsted

“in Schedule IV, including preparation of plans, implementation:-of -

schemes for economic development and social justice and other duties
and functions assigned to them under sections 7, 49, 49-A, 50, 52 and

Chapter XIV-A.] : .

(b) The State Government may by notification endow Panchayats
at the appropriate level with powers and responsibilities for the selec-
tion, recruitment, appointment and management of any cadre or
cadres of employees required for the efficient implementation of
schemes, subject to the staffing pattern approved by the State Govern-

_ment and such other conditions as it may deem fit]...... ... .

(2) The State Government may, by general or special order, add to
any of the functions of Panchayats or withdraw the functions and
duties entrusted to such Panchayats, when the State Government

undertakes the execution of any of the functions entrusted to

Panchayat. The Panchayat shall not be responsible for such functions

so long as the State Government does not.re-entrust such functions (o
the Panchayats. -

1 Sub-sec. (1) Subs. by MP 43 of 1997 [2-10-1997]i and thereafter Cl.(a) of sub-scc.
(1) again subs. by M.P. Act No. 26 of 2012 [23-5-2012). Before substitution Cl. {a)
was as follows:- :

- “ (a) Subject to such conditions as may be specified by general or special order
issued by the State Government, the Panchayat at the appropriate level shall have
the powers and authority as may be necessary to enable them to function as
institutions of self government in relation to matters listed in Schedule IV, including
preparation of plans, implementation of schemes for economic development and
social justice, and other duties and functions assigned to them under Sections 49,
49-A. 50, 52 and Chapter XIV-A." 4
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Government;

(it) co-ordinate, evaluate, and menitor activities .and guide the
Janpad Panchayat and Grain Panchayat;

(iv) ensure overall supervision, co-ordination and consolidation
of the plans prepared by the Janpad Panchayat; -

(v) ensure the execution of schemes, works, projects entrusted

to it by any law and those assigned to it by the Central or
State Government;

(vi) ensure the execution of transferred or delegated functions,

works, schemes and projects of the Central or State Govern-
ment; :

(vii} reallocated to Janpad Panchayats and Gram Panchayats the
funds made available by Central or State Government per-
taining to the transferred functions works, scheémes and

projects, as per the norms fixed by the Central or State
Government;

(viii) co-ordinate the proposals for grants for any special purpose
received from the Janpad Panchayat and forward them to
the State Government; '

(ix} secure the execution of plans, projects, schemes or other
‘works common to two or more Janpad Panchayats;

- 9 ‘execute -works, schemes ‘and ‘profects through™ Gragm™ "~

Panchayat or through the executing agencies transferred by
the State Government to Panchayats, irrespective of their
source of fund; '

(xi) - advise the State Government tin development activities,

’ protection of the énvironment, social forestry, family wel-
fare, welfare of the disabled, destitute, women, youth,
children and weaker sections of the society;

(xii) administer and control the employees appointed and posted

R

- -~ in. Panchayats including staff transferred by-the State -

Government to the Panchayats;

Explanation.-The administration and control of the staff trans-
ferred by the State Governments shall include the exercise of such
power as may be defined by the State Government from timeé to time
by special or general order;

(xiii) take all necessary measures to mobilise the resources by
exercising the powers entrusted to it by any law-or the
Central or State Government;

. -{Xiv} exercise and perform such other powers and functions as

the State Government may confer or entrust upon it].
}-[{2][a] Notwithstanding anything cohtaihed in the Madhya
Pradesh Societies Registrikaran Adhiniyam, 1973 (No. 44 of 1973) or
any other State enactment for the time being in force, the District
Rural Development Agency of the district shall stand merged with the

1 Subs. by MP 43 of 1997 [2-10-1997].
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ment block within its jurisdiction, as the case may be, and the
functions and schemes assigned to such block by the State Govern-
ment shall be implemented under the superintendence, directions and
control of the Janpad Panchayat in accordance with the instructions
issued by the State Government from time to time,

Rules.-The State Government has made the following rules in

exerise of the powers conferred by this section. These rules shall be
found under Rules given separately.

“JANPAD PANCHAYAT (MANAGEMENT OF FERRIES)R ULES 1999"

51. Entrustment of certain functions of State Government to
Janpad Panchayat.-(1) The State Government may entrust, to a
[Janpad Panchayat or Zila Panchayat] functions in relation to any

matter to which the executive authority of the State Government

extends or in respect of functions which have been entrusted to the

State Government by the Central Government and the [Janpflr :
Panchayat or Zila Panchayat] shall be bound to perform such func- .

tions. It shall have necessary powers to perform such functions.

(2) Where functions are entrusted to a 3[J anpad Panchayat or Zila
Panchayat]Junder sub-section (1), the g anpad Panchayat or Zila
Panchayat] shall in the discharge of those functions, act as an agent
of the State Government.

(3) There shall be paid by the State Government to the [Janpad
Panchayat or Zila Panchayat] such sum as may be deemed necessary
for discharging the functions entrusted to it under this section.:

(4) The 6[Janpad Panchayat or Zila Panchayat] shall, for the
purposes of discharging the functions entrusted to it under this action,
be under the general control of the State Government or any other

authority appointed by it and shall comply with such directions as may
from time to time be glven to it.

52. Functions of Zila [Panchayat].-g[(l) subject to the provisions
of this Act and rules made thereunder and subject to policy, directions,
instructions, general or special ordérs as may be issued by the State

Government from time to time, it shall be the-duty of Zila- Panchayat
to—

(i} prepare annual plans for economic development and social

~justice of the district and to ensure the co-ordinated im- .

plementation of such plan in respect of the matters trans-
ferréd to Panchayats;

(ii) prepare annual plans in respéct of the schemes entrusted to
it by the Law and those assigned to it by the Central or State

Subs. by MP 43 of 1997 [5-12-1997).
Subs. by MP 43 of 1997 [5-12-1997].
Subs. by MP 43 of 1997 [5-12-1997),
Subs. by MP 43 of 1997 [5-12-1997].
Subs. by MP 43 of 1997 [5-12-1997].
Subs. by MP 43 of 1997 [5-12-1997].
Subs. for “Parishad” by MP 26 of 1994 [30-5-1994].
Subs. by MP 2 of 1997 [7-1-1997].
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shall be the duty of the Janpad Panchayat to—

(i) prepare the annual plan in respect of the schemes of
economic development and social justice entrusted to it by
the Act and those assigned to it by the State Government or
the Zila Panchayat and submission thereof to Zila
Panchayat within the prescribed time for’ integration with
the district Panchayat plan;

(i) consider and consolidate the annual plan in respect of the
scheme of economic development and social justice of all
Gram Panchayat and the Janpad Panchayat and submis-
sion of the consolidated plan to Zila Panchayat;

(iii) prepare plan of works and development schemes to be
undertaken from Janpad Panchayat Fund;

(iv) undertake regional planning and infrastructural develop-
ment within the Janpad Panchayat;

{v) sanction, supervise, monitor and manage the works of
development schemes fromJ anpad Panchayat funds and for
this purpose incur expenditure therefrom;

(vi) ensure the execution of schemes, works, proj ects entrusted ll
to it by any law and those assigned to it by the Central or ’-
State Government or Zila Panchayat;

(vii} implement; execute; siipervise-,:monitor-and manage works, .- | -
schemes Programmes and projects through Gram

Panchayats or through executing agencies, transferred by
the State Government to Panchayats;

(viii) recommend for the consideration of Zila Panchayat any
works or ‘development schemes which could be taken up by
the Zila Panchayat in the block, and indicate the extent to
which local resources are likely to be available in such works
or schemes;

ix) co-ordinate and-guide . the _Gram_ Panchayats within the
block;

(x) secure the execution of plans, projects, schemes or other

works common to two or more Gram Panchayats in the
block;

(xi) reallocate to Gram Panchayat funds made available by ¢
Central or State Government or the Zila Panchayat pertain- '
ing to the transferred schemes, works and projects as per
the norms fixed by the Central or State Government or the
Zila Panchayat, as the case may,be;

(xii) take all necessary measures to mobilise resources by exer- ,
- cising the powers entrusted to it by any law or the Central ‘
or the State Government;

(xiii) exercise and perform such other powers and functions as

the State Government may entrust to-it.]
(2) The Janpad Panchayat shall control and supervise the ad-
ministration of the community development block or tribal develop-




S. 50

21

{(xv)

© (xvii)

(ix)

fCevi)

'llxxx]

PANCHAYAT RAJ AVAM GRAM SWARAJ ADHI., 1993 (PA)101

State Government or Zila Parichayat or Janpad Panchayat;

consider the application for establishment of colonieg falling
within the Gram Panchayat area as defined in section 61-
Al

% x x]

to exercise control over local plans resources and expendi-
ture for such plans.]

co-ordinate; evaluate and monitor activities of committees
constituted by Gram Sabha.

re-allocate to Gram Sabha the funds made available by the
Central Government or State Government, pertaining to
function’s assigned to Gram Sabha, works, schemes and

projects as per the norms fixed by the Central Government
or State Government.]

50. Functions of Janpad Panchayat.-(1) Subject to the provisions
of this Act and the rules made thereunder, and subject to general or
special orders, as may be issued by the State Government, from time
to tire, it shall be the duty of a Janpad Panchayat, so far as the
. Janpad Panchayat (unds allows to make reasonable provision in the
block for the following matters:—

)

(a)

(b)

(€)

(d)
©

Integrated Rural Development, Agriculture, Social Forestry, .
‘Animal Husbandry and Fisheiies, Héalth and ‘Sanfitation, "

Adult Education, Communication and Public Works, Co-
operation, Cottage Industries, Welfare of Women, youth and
children, welfare of disabled and the destitutes and welfare
of backward classes, family planning and sports and rural
employment programmes; :

provision of emergency relief in cases of distress caused by
fires, floods, drought, earthquake, scarcity, locust swarmes,
cpidemics and other natural calamities:

arrangemerit ‘in” connection with local pilgrimage and fés-
tivals; ' ~

management of public ferries:

management of public markets, public riélas and exhibi-
tions; and

any other function with the approval of the State Govern-
ment or Zila Panchayat.

5[(1—A)Subject to the provisions of this Act and rules made there-
under and subject to Policy, directions, instructions, general or special
orders as may be issued by the State Government from time to time, it

bW~

Items (vi) (o (viii) omitted by Act 3 of 2001, w.e.f.26-1-2001.
Ins. by MP 43 of 1897 [5-12-1997]. - ’
Items (x) to {xiv) omitted by Act 3 of 2001, w.e.[.26-1-2001.
Added by Act 3 of 2001, w.e.f.26-1-2001. '

Ins. by MP 2 of 1997 [7-1-1997].-
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CHAPTER VI-FUNCTIONS OF PANCHAYATS

49. Functions of Gram Panchayat.-It shall be the duty of a Gram
Panchayat in so far as the Gram Panchayat funds allows to perform
within its areas the following functions:- '

Yx x X

(18) establishment, management and regulation of markets and
melgs other than public markets and public melas;

[x x x]° '

COMMENTARY

S5.49 & 50-M.P.Minor Mineral Rules, 1996, Rr.6 & 7.- The powers
vested with Gram Panchayat under the rules, cannot be exercised by Janpad
Panchayat under executive instructions. No rights conferred by acting on

such instructions. Writ Court has jurisdiction to mould the relief. Gram
Panchayat Parei v. State of M.P., 2002 (1) JLJ 73.

Rules:: The State Government has made the following rules in exercise
of the powers conferred by this section. These Rules shall be found under
Rules given separately.

1. “Gram Panchayat (Sanctin of Loans to The Indigent Persons) Rules,
1995

* 2.“Gram Par;cha_y_g;__(Regulqtiggypqulg if Meat and f_’reS?de_ﬁOﬂ)_ Rules, ]

3. “Gram Panchayat (Regulating places for disposal of dead bodies,
caracases and other offensive matter) Rules, 1998" :

Model Byelaws:- The State Government has also made various model
byelaws in-exercise of the powers conferred by this section. These byelaws
shall be found under Model Byelaws given separately.

3[49-‘&-. Other functions of the Gram Panchayat.-Subject Lo the

provisions of this Act and rules made thereunder aiid subject topolicy, 77

directions, instructions, general or special orders as may be issued by
the State Goveinment from time to time. It shall be duty of the Gram
Punchayat to—
' (i) prepare annual plans for economic development and social
justice of Panchayat area and submission thereof to the
Janpad Panchayat within the prescribed time for integration
with the Janpad Panchayat plan;

4x x x]

(v) ensure the execution of schemes, ‘works, projects entrusted
to it by any law and those assigned to it by the Central or

I[tems (1) to (17)-omitted by Act 3 of 2001, w.e.f.26-1-2001,
Items (19) to (29) omitted by Act 3 of 2001, w.e.f.26-1-2001.
Ins. by MP 2 of 1997 [7-1-1997]. . .
Items (ii) to (iv} omitted by Act 3 of 2001, w.e.f.26-1-2001.

LN —
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2. Election delayed for constituting Standing Committee of Jan-
pad Panchayat by two days- Holding of election, not without Juris-
diction.- The Panchayat Raj Adhiniyam does not conterrplate that if there
1s a delay in holding the meetings or elections, the committees cannot be
constituted at a later date. There is no other provision which gives an
alternative in the event of non- constitution of the Standing. Committees.
Unless the provision is accompanied by some penal consequences, the same
cannot be held to be mandatory. The provision can only be said to be
directory. Simply because the elections were held two days after the
prescribed period for constitution of Standing Committee, the holding of
election cannot be said to be without jurisdiction. Harisingh Patel v. Janpad
Panchayat, 1996 MPL.J 418. '

3. Rules:- The State Government has made the following rules in
exercise of the powers conferred by this section. These Rules shall be found
under Rules given separately.

“Janpad Panchayat and Zilla Panchayat Standing Committees (Elec-
tion of Members, Powers and Functions and Term of Members and Procedure
for the Conduct of Business) Rules, 1994.”

l{47-aA. Resignation.- A member of Standing Committee other than
General Administration Committee and the Chairman of a Standing

Committee other .than-the  General Administration- and -Educatiorr- - -

Committees may resign by tendering his resignation in person to the
President of the Janpad Panchayat or Zila Panchayat, as the case may
be, and his resignation shall take effect from the date of its receipt by
the President. ' ‘

47-B. Disputes regarding validity of election of Member or
Chairman.-(1) The provisions of Section 122 relating to election dis-
putes and rules made thereunder shall apply mutatis-mutandis in
relation to election of Member of chairman under section 46 and 47.

(2) All legal pfoceeding relating to such election disputes pendinig
before the State Government and its subordinate officers, shall stand
transferred to the specified officers having jurisdiction under section
122.] '

48. Powers and duties of Sarpanch, Up-Sarpanch, President,
Vice- President.-The Sarpanch and Up-Sarpanch and the President
and Vice-President shall exercise such'powers and perform such
functions, as may be prescribed. '

Rules:- The State Government has made the following rules in exercise
of the powers conferred by this section. These Rules shall be found under
Rules given separately. '

“Powers and Functions of Sarpanch and Up-sarpanch of Gram
Panchayat, President and Vice-president of Janpad Panchayat and Zillc

-Panchayat Rules, 1994.” |

-1 8s.47-A and 47-B, ins. by M.P. 39 of 1995 {19.12.1995].
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1
[x x x]

2((4-A) {a) Every member of the Legislative Assembly who is a
member of Janpad Panchayat; shall be ex-officio member of each
Committee of that Panchayat;

(b) Every Member of Parliament who is a member of a Zila
Panchayat shall be ex-officio member of any two Committees of his
choice in that Panchayat; and ‘

(c) Every Committee of Zila Panchayat shall co-opt not more than

two members of the Legislative, Assembly who are members of that :

Panchayat, subject to the condition that a member of the Legislative
Assembly shall not be member of more than two Cominittees.}

3[[5) Every Committee except the General Administration Commit-
tee and the Education Committee shall elect from amongst its elected
members a Chairperson within such time and in su¢h manner as may
be prescribed:

Provided that—

(i} The President of the Janpad panchayat or Zila Panchayat,
as the case may be, shall be officio Chairperson of the
___General Administration Committee;
Panchayat. as the case may be, shall be ex officio-Chairper-
son of the Education Committee; and

(iii) the President and Vice-President of the Zila Panchayat and
Janpad Panchayat, as the case may be, shall not be member
of any Committee other than the Committee of which he is
the Chairperson by virtue of clauses (i) and (ii) of this
proviso.]

~ (6) Every Commitiee shall, in relation to the subject assigned to it

exercise such powers and perform such of the functions of the Janpad-

Panchayat or Zila Panchayats as the case may be, as may be
prescribed.

(7) No person shall be @ member of more than three committees
other than General Administration Committee at a time.

COMMENTARY

1. Education Committee not entitled to make every appoint-
. ment.-An Education Committee would be constituted for education includ-
ing adult education étc. but that does not '‘thean’ that such Education

~_Committee shall be entitled to make every appointment. When the State

JGBvqfﬁffiéﬁE is”entitled ¥o exercise general powers of superintendence as
provided in Section 53 and Section 86 and other allied sections to have
control over the Panchayats then the State Government would be entitled

to issue such directions. Ajay Tripathi v. State of M.P., 2009(1) MPLJ 75
=2009 (1) JLJ 257 = 2008 (5) MPHT 195 (DB.).

1  Third proviso inserted by MP 26 of 1994, omitted by MP 39 of 1995.
2  Ins. by M.P. 39 of 1995 [19.12.1995].

N Cuilas ficotb e MDD 2R af 1004 and again hy MP 32 of 199417.10.94].

(i) the Vice President _o_f'"t'hé"Ja‘lipeid:"lf'ahéhﬁyaf:'Oft:_Z'ﬂh_" R T
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can call a meeting and in case none of the abo?e eventualities happens and
if members are keen to discuss the matter then they can requisition the
calling of a meeting. Where after calling a meeting of the Gram Panchayat,
the Sarpanch locked the panchayat premises, it would not give any authority
to Upsarpanch to hold the meeting at another place. This is because notice
regarding place of meeting is to be given to other members also. The notice
is not only with regard to agenda but also with regard to place of meeting.
Under the circumstances any meeting so held at another place cannot be
said to be a valid meeting and the resolution passed thereat will not be
effective. Ramkishan v. State of M.P., 1998 (1) MPLJ 589.

2. Rules:-The State Government has made the following rules in exer-
cise of the powers conferred by this section. These Rules shall be found under
Rules given separately.

“Procedure of Meeting and Conduct of Business Rules, 1994.”

45. Reconsideration of subjects finally disposed of by
Panchayats.-No subject once finally disposed of by Panchayat shall
within six months be reconsidered by it unless the recorded consent
of not less than three fourth of its members entitled to vote has been

. obtained thereto or unless the prescrlbed authority has directed its .

reconsideration. ‘ )
SUBORDINATE AGENCIES

46. Standing Committees of Gram Panchayat.-(1) A Gram
Panchayat may for discharging its functions and duties, constitute
standing committee not exceeding three and such committee shall
exercise such powers as may be assigned to them by the Gram
Panchayat. The committee shall be under the general control of the
Gram Panchayat. : -

(2) No person shall be a member of more than two committees ata

time.

(8) The term of office of the members of standing committee and
the procedure for the conduct of business of the standing committee
shall be such as may be prescribed.

Rules:- The State Government has made the following rules in exercise .
of the powers conferred by this section. These Rules shall be found under
Rules given separately. '

“Gram Panchayat (Term of Office of Members of Standing Committee
and procedure for the Conduct of Business) Rules, 1994”

47. Standing Committees of Janpad Panchayat and Zila
Panchayat.- (1) Every Janpad Panchayat and every Zila Panchayat
shall from amongst its ![elected members] constitute the following
standing committees, namely -

1 Subs. by M.P. 26 of 1041 130.5.94].
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shall be posted in the office of the Paﬁchayat. No quorum shall be
necessary, for such postponed meeting, and no new subject for con-
sideration may be brought before such meeting.

(4} The President or Sarpanch shall call a meeting of Zila
Panchayat, Janpad Panchayat or Gram Panchayat, as the case may
be, atleast once every month. If the President or Sarpanch fails to call
the meeting in any month the '[the Chief Executive Officer of the Zila.
Panchayat or Janpad Panchayat or Secretary of the Gram Panchayat
as the case may be] shall issue a notice of the meeting of the Panchayat
concerned as soon as twenty five days elapse after the date of the last
meeting. '

~ (B) A report about the income and expenditure of the Gram
Panchayat between the period of last meeting and the current meeting
as well as the cumulative income and expenditure in the current
financial year up to the current meeting shall be placed before the
Gram Panchayat, in addition to any other subjects, by the Secretary
of Gram Panchayat and such report shall be discussed by the Gram
Panchayat. In case of Janpad Panchayat and Zila Panchayat such
report shall be -placed [by the Chief Executive Officer] in its meeting
once in three months. 3 [The report of income and expenditure shall be
prepared according to the approved annual budget estimate alongmth
-the comparative statement of figures which shall be placeci in the
meeting by -the Chiel-Executive Officer.] - cea s -

(6) 1f more than fifty percent of the members of the Panchayat give
_ requisition in writing for a special meeting of the Panchayat, the
President or Sarpanch, as the case may be, shall call such a meeting
- within seven days of receipt of such requisition. If the President or
‘Sarpanch as the case may be, fails to call the meeting on such
requisition the members who have given requisition of a special
meeting may call the meeting themselves and thereupon “{the Chief
Executive Officer of the Zila Panchayat or Janpad Panchayat or the
Secretary of the Gram Panchayat as the case may be], _shall issue
notice of the meeting.

(7) If the President or the Sarpanch as the case may be, fails on at
least three occasions to act in accordance with sub-section (4) or
sub-section (6}, he shall be liable to be removed from his office under
Section 40 and the provisions of Section 40 shall be applicable to him,
who has been so removed.

COMMENTARY

1. Meetmg of Gram Panchayat-Validity of proceedings.-The
power to call the meeting of Gram Panchayaft vests in the Sarpanch. If for
any reason, he does not call the meeting then the Secretary of the Panchayat

1 Subs. by M.F. 26 of 1994 [30.5.94].
2 Subs. by M.P. 26 of 1994 {30.5.94].
3

Substituted by M.P. Act No. 26 of 2012 [23-5-2012] for the following :-
“The reports shall be prepared in such manner as may be prescribed.”

4  Subs. by M.P. 26 of 1994 [30.5.94].
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Rule 36. State Election Commission M.P. v. Ras Bihari, 1995 JLJ 651=AIR
1995 MP 245 (DB). ;

1[4l2-A. Power to appoint officers and staff and to assign duties
and functions to them.-(1) In the exercise of powers under Section
42, the State Election Commission may, in consultation with the State
Government, appoint officers and members of staff for conducting
elections to panchayats.

(2) The State Election Commission may assign such duties and
functions to officers and members of staff appointed under sub-
section (1) and invest such officers and members of staff with such
powers and in relation to such areas as it may deem necessary or
consider fit in relation to conduct of elections and matters connected
therewith or incidental thereto.]

, 2[ 43. Power to make rules.-The State Government shall in consult-
ation with the State Election Commission make rules for the prepara- -
tion of Electoral rolls and conduct of all Elections to the Panchayats.]

COMMENTARY

1. Nomination paper accepted- Acceptance cannot be set at

naught- Rule 35(8).- There is no provision in the rules which empowers - - -- -}

the Returning Officer or any other authority to reject nomination paper
which was earlier accepted by a person acting as a Returning Officer.
Ranvirsingh v. State of M.P., AIR 1995 MP 271.

2. Rules:- The State Government has made the following rules in
exercise of the powers conferred by this section. These Rules shall be found
under Rules given separately. ' '

- “PANCHAYAT NIRVACHAN NIYAM, 1995"

CHAPTER V - CONDUCT OF BUSINESS AND THE PROCEDURE
' . .AT THE MEETING OF THE PANCHAYATS . . - -

44. Procedure of meeting.-( 1) Subject to the provision of this Act,
the procedure of meeting and conduct of business of a Panchayat shatll
be such as may be prescribed. '

(2) The chair person of a Panchayat and other members of a
Panchayat whether or not chooses by direct election from territorial.
constituencies shall have the right to vote in the meeting of the
Panchayats. . ‘

(3) 3[The quorum for a meeting of Zila Panchayat and Janpad
Panchayat shall be one-third, and for a meeting of Gram Panchayat
shall be one-half, -of the members constituting the concerned
Panchayat for the time being]. If there be no quorum present at a
meeting, the presiding authority shall, adjourn the meeting to such

. date and hour as may be fixed by it. A notice of the meeting so fixed

" 1. Ins. by M.P. 26 of 1994 [30.5.94],
"~ 2 Subs. by M.P. 26 of 1994 [30.5.94].

3 Subs. by MP 43 of 1997 [5- 12-1997].
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(3) Any iIntimiation under sub-section (1) shall be final and ir-
revocable. -

(4) For the purposes of this Section a person shall be deemed to be
elected on the date of declaration of the result.

CHAPTER IV-CONDUCT OF ELECTION

42. Commission conduct of Election.-The superintendence,
direction and control of the preparation of electoral rolls for and the
conduct of all elections to he Panchayats shall be vested in the State
Election Commission.

COMMENTARY

1. Countermanding of election by State Election Commission-
Validity and jurisdiction.-Article 243-K of the Constitution and sectin 42
vest in the Commission, superintendence, direction and control of the
preparation of electoral rolls for, and the conduct of, election and Rule 17(3)
of the Rules confers on the Commission power to issue such special or
general orders or directions which may not be inconsistent with the
provisions of the Act for fair and free elections. Rule 33(6) declares that the
order accepting or rejecting the nomination paper passed by the Returning
Officer shall be final. Article 243-O(b) is enacted to prescribed manner in
which and the stage in which this ground and other grounds which may be

raised in law to call the election in question could be raised. By.necessary. - -

implication, it follows from the language of the provision that these grounds
cannot be urged in any other manner or at any other stage and before any
other court. The scheme of Article 243-0(b) read in the light of Rule 33(6) is
that the decision of the Returning Officer shall be final, subject to review
only by the Election Tribunal in a duly filed election petition. The order
passed by the Returning Officer accepting or rejecting the nomination paper
is not susceptible to review at any other stage or by any authority other than
Election Tribunal. It is significant to note that the rules do not provide an
appeal to the Commission or revision suo motu or otherwise to the Commis-

sion against the order of the Returning Officer. These circunistances make - -

it clear that whatever be the amplitude of the power vested in the Constitu-
tion under ARticle 243-K and section 42 of the Act, it does not take in the
power of upsetting the final decision arrived at by the Returning Officer
accepting or rejecting the nomination paper. The Election Commission has
no jurisdiction to interfere at that stage in that matter. The power of
countermanding the poll leading to fresh election cannot be exercised in the
case of rejection of nomination papers of all candidates except one par-
ticularly in view of Article 243-0(f) and rule 33(6) of the Rules. Wrongful
_acceptance or rejection of nomination paperis aground which could be urged
in election petition. State Election Commission v. Ras Bihari, 1996 MPLJ
966 (DB). |
2. Jurisdiction of Election Commission.- Where some nomination
papers are rejected by the Returning Officer, resulting in leaving one
candidate only in the field, the order cannot be challenged or suo motu
revised by the Election Commission. The order of the Returning Officer is
final subject to an order passed in revision by the prescribed authority under
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' 2008(1) JLJ 329 = 2008(1) MPHT 254[DB].

[4] Challenging to resolution - 5.91 not applicable - suo motu
powers of the State Government or Prescribed Authority.-It is worth
noting that certain resolutions of the Gram Panchayat are assailable in a
different manner as provided in other provisions of the statute. The resolu-
tions which would have been specifically challengeable in a different manner
under the Act would not come.under the purview of section 91 but other
proceedings of the-Gram Panchayat can be challenged by the substantive .
provision. ' -

‘'Thé State Government has not framed rules by providing a forum.

.. Under these circumstances it would be apposite and seemly to hold that the

Person aggrieved can bring his grievance to the notice of the State Govern-

ment and the State Government should take a decision under section 85 of

the Act. While taking the said decision the State Government shall be guided

. by the concept of promptitude which is an intrinsic and inseggregable facet

of suo motu exercise of jurisdiction. Be it noted, while exercising suo motu

power under section 85 of the Act the State Government shall be guided by

the parameters provided therein and the nomenclature given to a proceed-
ing under section 85 of the Act. Sagar Machhua Sahakari Samiti, Seoniv.
Chief Execuitive-Officer; Janpad: Panchayai, Seoni & Anr., 2008(2) MPLJ -~
194 = AIR 2008 (NOC) 1388 = 2008(1) JLJ 329 = 2008(1) MPHT 254[DB].
[5] From the intent of the Adhiniyam, no powers are conferred upon the
authorities for cancelling the resolution in a proceeding under S.91 of the
Adhiniyam. Resolutions of Panchayats cannot be set aside. Sagar Machhua
Sahakari Samiti, Seoni v. Chief Executive Officer, Janpad Panchayat, Seoni
& Anr., 2008(2) MPLJ 194 = AIR 2008 (NOC) 1388 = 2008(1) JLJ 329 =

-2008(1) MPHT 254([DB].

(6] Appeal shalllie & Appellate Authority have necessary powers -
~-The provisions of an Act cannot be interpreted by reference to the =~
provisions of a Scheme made by the Government to give effect to the
provisions of the Act, but has to interpreted by reference to the provisions
of the Act. Hence an appeal would lie against an order of appointment of-
Panchayat Karmi issued by Sarpanch of Gram Panchayat under Section 91
of the Adhiniyam read with Rule 3 of the Rules of 1995. Held, while deciding
the appeal, the Appellate Authority will have all necessary powers to grant
relief in a case where he decides to allow the appeal and such powers will
also include the power to decide whether the selection made by the Gram
Panchayat by adopting a resolution was not correct either on facts or in law.
Further held that the view taken by the learned Single Judge in Ramliokhan

Rawat v. State of M.P., 2000(2) MPLJ 176 = 2001(1) JLJ 280, is not correct
in law, [OVERRULED]. Devidayal Raikwar v. State of M.P., 2009(1) JLJ
7 =2008(4) MPLJ 647 = 2008(3) MPHT 505{DB].

[7] Objection at last stage, rejectable.-Gram Panchayat Karmi ap-
pointed by majority of voting not on merit hence selection process vitiated.
Further an objection towards ‘maintainability of the appeal raised by the
petitioner at the last stage of final arguments also rejected for the reason
that it was not raised before all three authorities below and also not even
in writ petition. Prajapal Singh v, State of M.P  2009(1) MIPT T 40 —
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the State Government brought to the notice of this Court a 1Notiﬁcation
dated 30th January, 1996. This Notification has been issued by the State
Government in exercising the powers, conferred on the State Government
under Part “5" of Rules of Business. On the basis of the aforesaid, it is clear
that the State Government under the Supplementary Instructions No. 13
of Business Rules has conferred the power on the Hon’ble Minister to
exercise the revisional jurisdiction under the Panchayat Raj Adhiniyam,
1993. According to the same, the Hon’ble Minister shal] exercise the powers
against the orders passed in appeal/revision. Paragraph 2 of the aforesaid
Notification also indicates that against the orders passed by the Commis-
sioner exercising the appellate/revisional Jurisdiction, the Hon’ble Minister,

Panchayat and Village Development Department shall exercise the power -

tohear the case. Therefore, the Minister’s order Annexure P-2 tothe petition
1s proper and second revision thus would be maintainable. Dilip Kumar v.
State of M.P., 2006(3) MPLJ 38.

4. Appeal or revision.-[1] M&:intainability of Appeal.-Appointment
of petitioner as Panchayat Karmi by resolution. Under Section 91 of Act,
order appointing Panchayat Karmi is appealable and not a resclution.
Rajkumar Kushwaha v. State of M.P., 2013(1) MPL.J 238 = 2013(1) MPWN
24 = ILR 2013 MP 53.

[2] Termination of services of Panchayat Karmi by passing a resolution.
No further orders were issued and instead the services of respondent No. 5,

Panchayat Kaithi were brouglhit to.aii erd by the said vesolution itself. The .~ i1

resolution in substance amounts to an order, Appeal against the said
resolution was maintainable before the SDO. Chandrakant Kushwaha v.
Collector, Katni, 2011(3) MPLeJ 196 = 2011(3) MPHT 19.

See also:
Jitendra Singh v. Rambabu, 2012(3) MPLJ 450 = 2012(3) JLJ 90
2012(3) MPHT 183:
- Comments under Section 85 of the Act; and
Comments under M.P. Panchayats {(Appeal and Revision) Rules,
1995.

[3] R_ésoiuf_i:)_r-z IS (-z_P;;:)éee;iin:g_f-s of Panchayats.-A panchayat being

a body corporate has to act by passing resolutions. There can be no doubt
that certain resolutions can be fruited and ripened and become orders. Some

basically shall rémain strictly in the frame or compartment of resolutions. -

The question would be whether a resolution is a proceeding because
section 91 of the Act uses the term ‘proceedings’. Section 91 of the Act clearly
stipulates that an appeal or revision would lie against a proceeding of a
panchayat and other authorities to such authority and in such manner as

. Inay be prescribed. A proceeding of the Gram Panchayat is assajlable in an

appeal or revision. The Gram Panchayat functions by passing resolutions
which eventually may fructify and become orders but there cannot be denial

“of the Tact that a resolution is a proceeding of the Gram Panchayat. Sagar

Machhua Sahakari Samiti, Seoni v. Chief Executive Officer, Janpad
Panchayat, Seoni & Anr., 2008(2) MPLJ 194 = AIR 2008 (NOC) 1388 =

1 The text of said notification in Hindi is published in 2006 (3) MPLJ 40, but its
Gazette publication reference is not mentioned hence enforcement is doubtful.
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[3] Resolution passed by Gram Panchayat. Appeal Before Collector
against the resolution not maintainable. Jurisdiction exercised by the
Collector and the Commissioner in quashing the resolution is unsus-
tainable. Phool Singh Marko v. State of M.P., 2010(3) MPLJ 66.

C. Necessary parties.-Appeal filed by candidates before Additional
Commissioner in the matter of appointment of Shiksha Karmi. Appel-
lants at whose instance the impugned order is passed are not im-
pleaded as party. This is a material lacuna. Court cannot interfere into
the matter in the absence of the appellants at whose instance the
impugned appellate order was passed as they are necessary parties.
Petition suffers from misjoinder of the parties. Chakresh Kumar Jain
. State of M.P., 2012(1) MPLJ 461 = 2011(5) MPHT 162

‘Rule 5: . ‘

A. Jurisdiction.-The respondent No.5, by suppressing the fact
that the writ petition preferred by him has already been dismissed has
preferred a revision before the State Government. In any case, the
Minister, Panchayat and Social Welfare Department cannot sit over the
order passed by the Division Bench of High Court. The initiation of
proceedings by respondent No.5, before the Minister, amounts to
abuse of process of law. Mordhvgj v. State of M.P., 2013(2) MPLJ 196.

B. Revision.-[1] One revision competent.- Only one revision

under clause (a) of Rule 5 lies either to State Government/-Commis-.. . | .

sioner/ Director of Panchayat or Collector. The'powers conferred upon
them is concurrent. No second revision lies revisional order passed by
any of the authorities mentioned above. 2000 (2) MPLJ 176 Rel. Mamta

Pateria v. State of M.P., 2002'(4) MPLJ 196=2002 (2) JLJ 89=2002
{5) MPHT 76.

[2] Ascribing of reasons while disposing of the revision is a must.

Anita Singh v. State of M.P., 2009(2) MPLJ 273 = 2009(1) JLJ 132 =
2009(1) MPHT 392. Lo

[3] Power of revision.-Can be exercised even suo motu. Harish

Chandra Yadav v. State of M.P., 2012(2) MPLJ 27 = 2012(1) MPHT
397.

C. Second revision.-[1] After d_isposal of the revision before the
Commissioner the respondent No. 5 filed the second revision before the

Minister. Revision so filed was maintainable. Ramkinkar Vishwakarma

v. State of M.P., 2012(2) MPLJ 690 = 2012(3) MPHT 253.
[2] Scope of Second revision.-Second revision against the order

of the Commissioner passed in first revision is maintainable.. Sar-

panch, Gram Panchayat, Bhqrjuna Khurd v. Santosh Singh, 2010(4)
MPLJ 417 - - o e btk

[3] Second revision would be maintainable.-The question is
whether a suo motu revisional power can be exercised by the Hon’ble
Minister so that the order Annexure P-2 can be said to be a valid exercise
of power by him or whether second revision shall lie ? Held, the Counsel for
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passed by or as to the regularity of the proceedings of an authority subor-
dinate to it. Neither this section nor the rule provides that the revisional
authority under the garb of exercising the revisional powers can set aside
an election. An election held under the Act is neither an order nor a
proceeding. Consequently revisional authority would have no jurisdiction to
entertain or register a dispute under this section. The Collector, a revisional
authority, had no power to entertain or register an election dispute under
suo motu revisional powers. Order passed by him quashed. Amarsingh v.
State of M.P., 1999 (2) MPL.J 337.

[2] On behalf of the Panchayat the Sarpanch cannot sue and file
an appeal independently.-Under S.11 Gram Panchayat being body cor-
porate can sue and can be sued. The power shall not vest in Sarpanch but
it will vest in the whole body of the Gram Panchayat and if the Panchayat
wants to sue or to file an appeal, the Panchayat has to pass a resolution
authorising either to Sarpanch, or Up-Sarpanch or to any Panch or to file -
appeal or Writ Petition Or any other petition. Rule 3 of the M.P. Gram
Panchayat (Powers and functions of the Secretary) Rules, 1999 provides that
executive power of Gram Panchayat shall vest in the Panchayat Secretary,
who will exercise the executive power, but in these Rules also it is nowhere
provided that who will sue on behalf of the Panchayat. Held, therefore we
are of view that Gram Panchayat is a body corporate, having power to sue
or to be sued, and the Gram Panchayat has to authorise somebody to act on,

its behalf and without the resélution by duthorising any person-to sue of = |

behalfofthe Panchayat, the Sarpanch cannot sue and appealindependently.
Gram Panchayat, Bamrol v. Jagdish Singh Rawat, 2008 (3) MPLJ 127 =
2008(4) MPHT 132 = 2008(2) MPWN 102 (DB). ‘

3. Comments under M.P.Panchayats (Appeal and Revision)
Rules, 1995.- The rules are framed under S.91 read with $.95. They are
applicable only the appeals and revisions which are filed under S. 91.
Hukumchand v. Dheer ji, 2001 (1) JLJ 229, “

Rule 3: . el el
A. Right of Appeal.-Right of appeal is not restricted to a party to
the proceeding. An appeal under Rule 3 can even be preferred by any

person aggrieved. Harish Chandra Yadai v. State of M.P., 2012(2)
MPLJ 27 = 2012(1) MPHT 397,

B. Maintainability of Appeal.-[1] Appointment of petitioner as
Panchayat Karmi by resolution. Under Section 91 of Act, order ap-
pointing Panchayat Karmi is appealable and not a resolution. Raj-
kumar Kushwaha v. State of M.P., 2013(1) MPLJ 238 = 2013(1)
"MPWN24<ILR20I3MP53. -~ -~/ - - . o

-I2] Termination of services of Panchayat Karmi by passing a
resolution. No further orders were issued and instead the services of
respondent No. 5, Panchayat Karmi were brought to an end by the said
resolution itself. The resolution in substance amounts to an order.
Appeal against the said resolution was maintainable before the SDO.
Chandrakant Kushwaha v, Collectgr, Katni, 2011(3) MPLJ 196 =
2011(3) MPHT 19, '
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90. Disputes between Panchayats and other local authorities .
(1) In the event of any dispute arising between two or more Panchayats
or Panchayat and any other local authority in any matter in which they
are jointly interested such dispute shall be referred to the State
Government and the decision of the State Government thereon shall
be final: ' ‘

Provided that if the dispute is between a Panchayat and a canton-
ment board the decision of the State Government shall be subject to
approval of the Central Government.

(2) The State Government, may by rules made under this Act,
regulate the relations between Panchayats and Panchayat andr other
local authorities in matters in which they are jointly interested.

Rules:- The State Government has made the following rules in exercise

of the powers conferred by this section. These Rules shall be found under
Rules given separately. '

“‘REGULATION OF RELATIONS BETWEEN PANCHAYATS AND
PANCHAYAT AND OTHER LOCAL AUTH ORITIES RULES, 1994«

91. Appeal and revision.-An appeal or revision against the orders
or proceedings of a Panchayat and other authorities under this Act,
shall lie to such authority and in such manner as may be prescribed.

SYNOPSIS

[
[a—

General.
2. Scope of jurisdiction.

Comments under M.P.Panchayats (Appeal and Revision) Rules,
1995.-

Rule 3: A, Right of Appeal.
B. Maintainability of Appeal.
C. Necessary parties.
Rule 5: A. Jurisdiction.
B. Revision.
C. Second Revision.
4. Appeal or revision. '
5. lurisdiction of S.D.O.
6. Rules.

1. General.-The appellant was working as Education Instructor and
was handed over the additional charge of Secretary Gram Panchayat but
later on removed from the post of secretary. His remedy against the removal

"was by way of appeal. Ramlal Satpute v. State of M.P,, 2003 (1) MPLJ 119

L

(DB).

2. Scope of jurisdiction.-An election under the Act can be challenged
only by election petition and no other and in view of the provisions of section
122, an election to panchayat conducted or held under the Act cannot be
interfered with by revisional or an appellate court. Section 91 of the Act read

‘with rule 5 of the Appeal and Revision Rules of 1995 makes it clear that the

can only examine the legality or propriety of any order
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between 'negligence’ and 'gross negligence’? The difference is of degree only,
The examples of negligence are found to be most common, because after
achieving independence in 1947, persons sitting on posts of responsibility

" take it to be their rlght to become negligent and the leg‘islature too does not

mind. Punishment is given for ’gross negligence’, meaning thereby an action
or inaction of the type which is most unexpected. Here, it will depend upon
the authority sitting in judgment to call one thing to be 'negligence’ and the
other ’gross negligence’. It is not possible to give an exhaustive list of what
may be called ‘gross negligence’.

[4] Gross negligence means negligence which is gross, i.e. not simple.
There is a distinction between negligence and gross negligence, although
the exact dividing line is difficult to demarcate. “Gross negligence” connotes
higher degree of negligence, it is negligence not arising merely from some
want of foresight or mistake of judgment but from some culpable default.
See Giblin v. McMullen, (1869) LR 2 PC 317 at p.337).

[6] In Black’s Law Dictionary the expression is defined as follows:-

“The intentional failure to. pertform a manifest duty in reckless
disregard of the consequenees as affecting the life or property of
another; suchi a gross want of care and regard for the rights of others
as to justify the presumption of wilfulness and wantonness.”

[6] Petitioner found guilty of not keeping proper supervision resulting-

__in pecuniary loss tothe society. This act:amounts to not.only negligence but.--_ -

gross neghgence Suraj Devi v. Dy. Registrar, 1991 RN 40 (HC). See also
Deveshwar Singh v. Board of Revenue, 1991 RN 48 (HC)YDB); Nanhelal v.
Asst. Registrar, AIR 1970 MP 39 (DB) & Shakuntala v. Board of Revenue,
1991 RN 18 (DB).

[7] Tt should also be remembered that the section makes liable even
those persons who are not paid any remuneration by the panchayat for the
work they perform. In order to hold them liable for being gross negligenet,
the standard of care expected of them, giving due consideration to their
education and experience, the extent of responsibility one would feel, and

the onerous obligation one would like to dlscharge should not be lost sight

of.

8. Reasonable opportunity of being heard.-[1] It is a universally
accepted principle of natural justice that no one shall be condemned un-
heard. The proviso to sub-section (1) specifically provides that before any
recovery is made under this section, the person concerned shall be given a
reasonable opportunity of being heard in the matter.

[2] Here, reasonable opportunity of being heard would mean that the
person concerned should be intimated the fact that he has caused loss to the

o, Fggme TN e

““paiichayat by Ris misconduct etc. of gross negligence and that he is liable

to reimburse the panchayat the amount of loss so caused. The intimation

™ should éontain éachand évery-coricernéd facts constituting his liability to

reimburse the panchayat.

[3] If a person does not attend the enquiry made against him inspite of
notice, he cannot be heard to say that he was given no opportunity of being
heard. Shakuntala v. Board of Revenue, 1991 RN 18.

For detailed commentary, kindly see comments under Section 87.
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result. Every money or property has its own value and by spending the same
or by giving the same to someone, if nothing is gained in exchange, it would
be called wastage of money or property.

[3] 'Misapplication’ of money or property means not applying the same
for a purpose for which it was meant and instead it is applied to a cause or
purpose for which it should not have been applied or spent or given.

{4] The legislature has enumerated these three types of losses caused to
a panchayat for which an order of reimbursement may be made.

6. Misconduct.-[1] When power is vested in a person or institution to
act and that person acts then, his action will be called ’conduct’. The term
‘conduct’ may be of three types, (i) action taken in the natural course and in
a natural manner, it will be simple ’conduct’, action done with great
efficiency, diligence, and application of mind, it would also be conduct but
the type would be nice, brilliant or appreciable conduct, an action done in a
hopeless manner, without application of mind, with an intention to deceive,
defraud or misappropriate, the action would be called ’misconduct’. The
intention here may be criminal also.

[2] Misconduct literally means wrong or improper conduct, i.e. conduct
in violation of a definite rule of action. It ordinarily means failure to be done.
An omission to do what is required of a person to do may therefore constitute
misconduct even though the person has not acted wilfully or maliciously.

Mohammad Shezk Nathu v. Governor General in Counczl AIR 1954 NAG )
. 337(DB).. ST

9. Gross Neghgence [1] In order to understand gross neghgence one
should know what the term 'negligence’ means. A person is enjoined with
some duties and negligence may be caused in discharging those duties. It is
’action’ in some cases and in other cases, it is ‘inaction’ too. A person may
be said to be negligent in his action and as well as in his inaction. In doing
an act, a person may not chserve the standard of care expected of 2 man of

- average standard, he may not apply his mind or he may do it absent

mindedly, or he may not do it at the proper time. When a person is expected

to do something at a particular time and he does not do it, it is inaction called ... . .

in other words negligence. One can put to loss another person by his action
as well as inaction and in both of them, he can be said to have acted
negligently. But where a person does not possess the ability, the qualifica-
tion and knowledge of the subject for doing any act and if he does it or if he
is required to do it or if he is unable to do it,. then it ‘will not be called
‘negligence’ on his part.

[2] The author finds the above state of affairs in many fields. The modern
day politics has completely overlooked education, experience and merit of a
person who is put up as a candidate by $ome political party and who is
ultimately elected by man and money power. The capability of a person to

_perform the duties attached to a post is completely ignored.

- 3] In sub-section (1), the expression used is 'gross negligence’ which
does not include 'negligence’. If loss is caused to a panchayat by the persons
mentioned therein due to negligence, no action-can be taken against that
person under this section. But where loss is caused due to’ gross negligence’
then, that person would be liable: The question is, what is the difference
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Provided that no recovery shall be made under this section unless
the person concerned has been given a reasonable opportunity of being
heard.

(2) If the person concerned fails to pay the amount, such amount
shall be recovered as arrears of land revenue and credited to the funds
of the Panchayat lfor Gram Nirman Samiti and Gram Vikas Samiti]
2[0r committee of Gram Sabha] concerned. \

COMMENTARY

1. Object of.-The section provides for reimbursement of the loss caused
to a panchayat by its office-bearers or officers or servants etc.

2. Persons liable to reimburse.-Sub-section (1) enumerates a list of
persons who would be so liable. It includes the following:- '

(i) Panchas of Gram Panchayats;
(i1) Members of Janpad Panchayats and Zila Panchayats;
(iii) Sarpanch and Up-Sarpanch of Gram Panchayats;

(iv) President and Vice-President of Janpad Panchayats and Zila
Panchayats;

" (v) Officers and servants of various panchayats.
3. Liability for reimbursement.-[1] It is not each and every loss or

. waste of any property belonging to the Panchayat for which liability of the -~ |
““persons enumerated above is to be fixed. The sub-séction’ specifically points - *

out the type of loss etc. for which liability of some person may be fixed or
determined. ' -

[2] A person would be liable to reimbﬁrse .any loss ete. for which he
himself has been responsible or he has been a party who caused such loss.

[3] A person is also made responsible where the loss is caused due to his
misconduct. What is ‘misconduct’ is again a question of interpretation.
Similarly such a person is also liable if the loss is caused due to his gross
neglect of his duties. The expression gross neglect of his duties" also need
to be interpréted afid understood properly..” - - T T e

4. Caused by him .-The word 'caused’ as it is used in the section must
be understood in the sense of ‘causa causans’ meaning thereby the real
effective cause of sustaining the loss. To be more clear, the action complained
of should be the real cause of sustaining the loss and not a remote cause.

3. Loss, waste or misapplication.-[1] "The expression 'loss of money
or other property’ would indicate “going away from the possession or
enjoyment of”. A person is said to lose money or property when he is deprived
of it by stealing from him, by misappropriation or by taking forcible posses-

~ Sion of thesanie. Another examplewould be wheri a person'is instigated to

do an act or to enterinto a contract and consequently he suffers loss of money

- ©wor-property in the deak ~—~ - .- -

[2] The expression *waste of money or property’ denotes an action by
which money or property is either spent or misused without getting expected

1 Ins. by M.P. Act 16 of 2004, w.e.f, 1-1-2005.
2 Ins. by MP Act 18 of 2007 w.e.f. 25-5-2007.
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functions and duties,

17. Appeal and revision.-[1] Looking to the Provisions of sub- section
(1}, itis the State Government or the prescribed authority who js empowered
to pass an order of dissolution of a panchayat. Where an order is passed by
the State Government, no appeal lies against its orders because under the
Madhya Pradesh Panchayat Appeal and Revision Rules, 1995, an appeal is
provided against the order passed by the Director but there is no forum ~
where an appeal car be filed against the order of the State Government. It
is the highest authority. Generally, it will be the Director who wil] take
action under this section and an appeal can be filed against his order to the
State Government, The limitation for appeal would be thirty days,

(2] Revision.~AIth0ugh an application for revising the order passed by
the preseribed authority may be made to the State Government, it would be
better to file an appeal to the State Government and not a revision.

18, Jurisdiction of High Court to interfere.-On receipt of a petition

Sabhal shall be personally liable for loss, waste or misapplication of
any money or other property of the Panchayat 3[or Gram Nirman
Samiti and Gram Vikas Samiti] lor, committee of Gram Sabha] to
which he has been a party or which has been caused by him by

the prescribed authority: _ |
! Ins. by M.P. Act 16 of 2004, w.ef. 1-1-2005.

2 Ins.’by MP Act 18 of 2007 w.e.f. 25-5- 2007

3 Ins, by M.P. Act 16 of 2004, w.e.f, 1-1- 2005. .-

4

.Ins: by MP Act 18 of 2007 w.e.f. 25-5-2007,
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- of different facts and circumstances. This opportunity may include infor!
‘ing him of the material which is to be used against‘him, supplying him all

material that may be necessary for his defence, reasonably instructed in
law, would reach on the basis of facts and circumstances on record. Unless
the opportunity as aforesaid has been given, it will be difficult to hold that
the person affected by the order had a reasonable opportunity of showing
cause against the proposed action. If enquiry is made under section 88, the
prescribed authority is bound to give a copy of the enquiry repoxt to the
panchayat concerned. See AIR 1977 SC 1267 & AIR 1978 SC 597

12. Service of notice.-It is provided in the section that a notice calling
for explanation shall be served in accordance with the provisions of section

- 119 of the Act. Section 119 says that a notice or other document under this

Act shall be served in the prescribed manner. Rules have been made by the
State Government for service of notice etc. and they are called, “Panchayat
(Method of service of Notice and other Document) Rules, 1995". See Rule 3
of the aforesaid rules.

13. Appointment of a person or committee in place of dissolved
panchayat and their remuneration.-[1] Where a panchayat is dissolved,
the State Government or the prescribed authority, as the case may be, shall
appoint a person or a committee of.persons to perform the functions and
duties of panchayat and exercise all the powers of the dissolved panchayat

till the new panchayat is reconstituted. Where a committee is so appointed, ..

the appointing authority shall also appaint & hiead of such commitiee.

[2] The State Government is also empowered to determine the fee or
remuneration of such person or committee for the services rendered by
them.

14. Vacation of cffice.-When a panchayat is dissolved, all the office-
bearers of the panchayat shall vacate their offices. The office-bearers would
mean a panch, Sarpanch and Up-Sarpanch in the case of a Gram Panchayat,
a member, President and Vice- President in the case of J anpad Panchayat

~and Zila Panchayat.

15. Reconstitution of Panchayat.-[1] It is provided in sub- section (5)

that a Panchayat dissolved under sub-section (1) shall be reconstituted
within six months of the dissolution and the reconstituted panchayat shall
function for the remaining termi of the panchayat dissolved. But where the
remaining term is less than six months, no such panchayat shall be
reconstituted.

[2] It is also provided that the new panchayat shall be reconstituted in
accordance with the provisions of this Act.

16. Nature of order.to be passed.-The authority passing the order
should bear in mind that exercise of power under this section to dissolve a

. panchayat would be a rare thing. Therefare, the authority passing the order

should pass a speaking order which must itself speak as to why such an
action is taken. The order should disclose that the concerned panchayat was
given reasonable opportunity of submitting its explanation and/or hearing
and the authority has considered its explanation and reply to the allegations
very minutely. The order should set an example for other panchayats so that
they may not behave in that manner and should be vigilant to perform their
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nitiation of Proceedings under thig section. The authority shall not proceed
in the matter unless it is satisfied Primarily,

I
(3] Where the authority hag proceeded under this section after receiving
report of a preliminary enquiry, it is the duty of such authority to supply a

copy of such report to the banchayat concerneq along with the show cause
notice. 1993 RN ¢.

(4] Preliminary enquiry need not be held in presence of the members of )
the panchayat, 1989 RN 11.

situation mentioned above, It jg neither a routine matter nor an ordinary
thing to be witnessed formally. It ig @ serious matter and should be judge
free from all prejudices, It is not necessary that the Primary satisfaction of
the authority js required to bhe maintained. The entire exercise of affording
reasonable opportunity to submit gy explanation is aimed at to find out reg]
facts and an adequate remedy to eorrect the wrong, committed if any.

[4] It is a settled position that the melfibers constituting any Panchayat
in Madhya Pradesh may not be law knowing but the authority taking action

against it under this section shall be knowing the law fully well. 1t should
reach a conclusion which a reasonable mind, reasonably instrueted in law,

natural justice, Principles of natural justice are not contained in any
straight jacket formula and have been interpreted differently in the context
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administration done by a Panchayat fail, then only the remedy of removal
should be resorted to. When people of on'e party are in Government, they try
to remove persons belonging to their rival party and often exercise pressure
on the officials at different levels to do so. The officers in the Government
should be aware and keep themselves free from such pressures.

[3] It may, However, be noted that the prescribed authority before
resorting to an action under this section should see that there are other
provisions in the Act which can give him better information about the
working of panchayat. Section 84 relates to inspection of work of
panchayats, Sectien 84 provides/for irspection of works of Panchayats,
Section 85 empowers the authorities to suspend execution of orders and
Section 86 empowers the State Government to issue orders directing
panchayat for execution of works in certain cases. :

6. Persistently makes default.-In sub-section (1), the first ground on
which a panchayat can be dissolved is its persistent default. The word
'persistently’ connotes not one or two defaults but it means “again and again,
goes on committing defaults time and again”.

7. Default.-The default mentioned in sub-section (1) is in respect of
performance of duties imposed on it by or under this Act, or under any other
law for the time being in force. The term other law would include even the
rules made by the State Government under various sections of this Act. But

" the panchayat is not obliged to carry ‘out @n illegal orderof any authority. -~

PR

It cannot be asked to do a thing which it is not empowered to do.

8. Exceeds or abuses its powers.-In order to bring any case within
this clause, one shall have to define the powers of the concerned panchayat.
If it appears that the panchayat concerned has been doing acts which are
not expected of it, meaning thereby it is exceeding its powers in resolving to
do any act or series of acts. Similarly where it appears that in the name of
Panchayat it is resolving to do certain acts which may be called ’abuse of
power’. A panchayat is not expected to exercise power or jurisdiction which
is not vested.init. . _ . : '

9. Fails to carry out orders.-The sub-section makes specific mention
that the panchayat has failed to carry out the orders either of the State
Government or that of the competent authority. It is not that every omission
or failure will empower either the State Government or the prescribed
authority to order dissolution. There must be persistency in doing so. If the
panchayat hasnot understood the nature and implication of any order either
of the State Government or the competent authority, it cannot be said that
it has failed to carry it out. The Panchavat should be made to understand

the impugued order.
10. Enquiry.-(1) Betorefordering dissolution of a panchayat, the State

... Government or. the prescribed authority is required to make an enquiry as

it deems fit. Powers are vested in the State Government to make an inquiry
,into the affairs of the Panchayat and it may do so through any of its officers.

(2] The object of this enquiry should be to find out facts which would
either lead the State Government or the prescribed authority to form a
prima facie opinion that the situation is such which demands action. It is
the primary satisfaction of the concerned authority which would lead to




[7] Provision is made in sub-section (4) for bPayment of remuneration to
a person who is appointed an administrator or say an officer to perform the
Powers and duties of 4 Panchayat, from the funds of the Panchayat as the
State Government may determine,

have obtained the administrative bosts of panchas or members and Sar-
panch or President of the banchayat and are acting in a manner which will
ruin the administration of the panchayat, : o

. 4, Plfésbribeﬂ,ﬁuthdrity.;Thé State Government has by its notifica-
tion dated 5thMarch 1994, preseribed ‘Director, Panchayat & Social
Welfare® ag the prescribed Authority under this section.,

5. Requirements for dissolution.—[l]' It should be rem'gmbered that
ours is a country governed by a Constity




S. 87 .87  PANCHAYAT RAJ AVAM GRAM SWARAJ ADHL, 1993  (PA)137
Tr22 = COMMENTARY
F
: SYNOPSIS
1. General interpretation.
at for 2. Applicability of the section.
* State 3. Object of the provision.
Srsist- 4. Prescribed authority.
11t by 5. Regquirements for dissolution.
‘ce, or 6. Persistently makes default.
State 7. Default.
i the. 8. Exceeds or abuses its powers.
2y an 9. Fails to carry out orders.
ution 10. Enquiry. -
11. Reasonable opportunity.
dess 12. Scrvice of notice. :
hing 13. Appointment of a person or committee in place of dissolved
d to panchayat and their remuneration.
't or 14. Vacation of office.
g to 15. Reconstitution of Panchayat.
tice 16. Nature of order to be passed.
17. Appeal and revision.
o 18. Jurisdiction of High Court to interfere. -
1. General 1nterpretat10n -[1] The section prov1des for dlssolutlon of
ect panchayat for the reasons that the panchayat is,—
(i) persistently making default in the performance of the duties imposed
' " onit; or
Ee (11) exceeds or abuses its powers; or
nJ-’ (iii) fails to carry out any order of the State Government; or
af - (iv) fails to carry out any order of the competent authority.
e [2] It should appear to the State Government or the prescribed authority
a that a panchayat has committed an act or has failed to do an act as
mentioned above, either the State Government or the prescribed authority
. may, by an order dissolve any panchayat.
r [3] Whenever the State Government or the prescribed authority takes
r an action under sub-section (1), it shall also order for constitution of such

panchayat afresh.

[3A] It is also made compulsory that before passing any order of
dissolution of a panchayat, the State Government or the prescribed
authority, as the case may be, should give a reasonable opportumty to the

- concerned panch”ayat for Turrishing its'explanation.™

[4] A notice asking explanation should be addressed to the Sarpanch or
thé Président of 4 Gram Panchayat, Janpad Panchayat or Zila Panchayat,
as the case may be. Such a notice shall be served in accordance with the
provisions of section 119 of the Act.

[5] It is also provided in sub-section (2) that a panchayat, on receipt of
a notice calling upon its explanation under sub- section (2), shall submit its
reply after getting it supported by a resolution of the panchayat.
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(b) See also: Manoj Kumar Yaday y, State of M. P, 2008(4) MPHT 29
jfi 2008 (D MPWN 70 [DB). - '

, shall vacate thejr offices with effect

he Panchayat shall, untj] the
Panchayat g T€constituteq, be exerciseq and performed by
such person or Committee of Persons as the State Govern-
ority may appoint in this behalf
€ of persons js SO appointed . the State
Government of the Prescribed ayy ity shall ajgo abpoint g -
head of-.such Committee; - ‘

(¢) where g Committee jg appointed undey clause

ber of such COmmittee duly authorised by it
Institute or defend an

Y action at law op behalt_' of by or
against the Panchayat.
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Panchayat Karmi in case the Gram Panchayat fails to make such appoint-

‘ment. Pawan Raya v. State of M.P., 2009(4) MPLJ 66 = 2009(3) JLJ 276

= 2009(4) MPHT 377 (FB).

5. Scheme of MANREGA:-See Akhilesh Singh Baghel v. State of M.P.,
2013(3) MPLJ 716 = ILR 2013 MP 2389. '

6. Opportunity of hearing.-In the matter of recruitment of Shiksha
Karmi Grade-III, the petitioners were members of selection committee
constituted under the Rules. The select list of the candidates prepared by
them was cancelled, No opportunity was afforded to the petitioners before
cancelling such list. Since the petitioner had no personal right or interest in
the list so prepared by them, it could not be said that their interest was
adversely affected by such cancellation. It was not necessary to give oppor-
tunity of hearing to the petitioner before cancellation of the select list. 1993
(1) SCC 154 Rel. Mansingh v. State of M.P., 2000 (2) MPL.J 187 (DB).

7. No suo motu powers lies with Collector to adjudge validity of
an order.-Under Sub-Section (2) of S. 86, no suo motfu powers lies with
Collector to adjudge validity of an order which is passed in compliance of
the direction of the State Government under S.86(1) to fill up the vacant
post of Panchayat Karmi. The correctness of the order passed in the favour
of the petitioner could therefore be adjudged only in an appeal before
concerning SDO. The exercise of power under Section 86(2) could only be in
the event of non-compliance of the direction of the State Government. Seema |
Singh v. State of M.P., 2009(11) MPWN 46.

8. Appointment of Panchayat Karmi.-As empowered by 5.86(1),
Gram Panchayats can make appointments of Panchayat Karmi after a
period of thirty days. Lallu Kol v. State of M.P., 2008 (4) MPLdJ 418 =
2009(1) MPWN 27.

9, Selection & appointment by C.E.O. not permitted.-For the
purpose of S.69 prescribed authority is Collector ‘and for 5.70 Collec-
tor/Addl.Collector. Therefore, on failure to discharge the liability of 5.86(2)
the process of selection and appointment of Panchayat Karmi must be made
by them or under their close surveillance and approval but selection and
appointment done since inception till completion by the Chief Executive
Officer, without any approval of the prescribed authority. Such action
‘cannot be recognized, akin to approval the act of preseribed authority and
do not have the protection under the provisions of this Act as specified under
sub-section (2) of Section 86 of the Act. Moreover as per the discussion made
hereinabove, it is apparent that C.E.O. has acted with the bias of arbitrari-
ness in the matter of preparation of selection list, therefore, also selection
panel and process of-selection is:liable to be quashed. Ramniwas v. State of
M.P, 2008 (2) MPLJ 297 = 2008(3) JLJ 136.

10. Powers of Collector u/s.86.-(a) The Panchayat failed to comply
directions issued u/s.70 of appointing a Panchayat Karmi. In such a case,
the Collector as thé prescribed authority had the power under Sub-section
(2) of 8. 86 to authorise the Chief Executive Officer of Panchayat to appoint
a Panchayat Karmi. Leelawati v. State of M.P., 2008(4) MPHT 470 =
2008(3) MPWN 86 [DB]. '




(2) The Panchayat shal] be bound to comply with direction Issu
under Sub-section (1) and it i fails to g so fthe State Government«

Scope of S.86(2).

Scheme of MANREGA.

Opportun; ty of heari ng.

0 SU0 moty Powers fies with Collector to adjudge validity of an -

NG A

set aside, Ghan hyam y State o P, 20131 4::2013(2) MPHT
=2013(1) - - '
Exercige of power by Ompetent Authorlty -Unlesg there jg 4

4. Scope of S.86(2).-State Government or the Prescribed authority cay,
direct the Chief Executive Officer of the Janpad Panchayat
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resolution. Narendra Kumar v. State of M.P., 2012(3) MPLJ 627.

$. SDO not empowered for.-Suspension of resolution of Gram
Panchayat appointing Panchayat Karmi by Sub Divisional Officer. Sub
Divisional Officer cannot order Gram Panchayat to appoint another person
as Panchayat Karmi. Must remit the matter back to the Gram Panchayat
for making the proper selection and to pass the appropriate orders.
Narendra Kumar v, State of M.P., 2012(3) MPLJ 627.

7. Challenging to resolutions of Panchayats - Suo motu powers
of State Government or prescribed authority.-On a keener scrutiny of
section 85 it is evincible that the power has been conferred on the State
Government or the prescribed Authority can suspend the resolution, order,
etc. on the conditions precedent or such action being satisfied. That apart,
the'said order is subject to further scrutiny for the purpose of confirmation
by the State Government. The power is of the wide amplitude.

The State Government has the authority to suspend the execution of
any resolution. It also prohibits to perform any act by Panchayat. Many a
ground has been enumerated empowering the State Government for inter-
ference. The term used is 'resolution’ as well as ’order’, etc. Though the
language employed under section 85 does not use the term suo motu but it
is virtually the suo motu exercise of power because the State Government
can take up the issue by itself. Suo motu power can also be invoked by a
person aggrieved. In the absence of the rules it will be difficult to hold that

the power of appeal or revision can be exercised by the said authorities bu!

Court cannot be oblivious of the fact that an appeal or revision is providcu
in the substantive provision of the Act,

The State Government has not framed rules by providing a forum.
Under these circumstances it would be apposite and seemly to hold that the
PPerson aggrieved can bring his grievance to the notice of the State Govern-
ment and the State Government should take a decision under section 85 of
the Act. While taking the said decision the State Government shall be guided
by the concept of promptitude which is an intrinsic and inseggregable facet
of suo motu exercise of jurisdiction. Be it noted, while exercising suo motu
power under section 85 of the Act the State Government shall be guided by
the parameters provided therein and the nomenclature given to a proceed-
ing under section 85 of the Act. Sagar Machhua Sahakari Samiti, Seoni v,
Chief Executive Officer, Janpad Panchayat, Seoni & Anr., 2008(2) MPLdJ
194 = AIR 2008 (NOC) 1388 = 2008(1) JL.J 329 = 2008(1) MPHT 254[DB].

8. Words “resolution” and “order”,- The two words “resolution” and
“Order” as used are two different acts. Ramcharan Ahinwar v. Sub-
Divisional Officer, Jatara, 1998 (2) JL.J 267.

86. Power of State Government to issue order directin
Panchayat for execution of works in certain cases.—l[[l) The State
Government or the prescribed authority may, by an order in writing,
direct any Panchayat to perform any duty imposed upon it, by or under

L Subs. by MP 43 of 1997 [5-12-1997).
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affirmed in terms of the provisions of S.85 of the Act. This yas not done by
the prescribed authority, i.e. the SDO. He was not required to look into the
claim made in the appeal filed by the private respondents, if the appeal was
directed against the resclution of the Gram Panchayat. On the other hand,
1t was to be treated as a complaint under S.85 of the Act or the concerned
appellants were to be directed to file the appeal against the order of
appointment and not against the resolution. Rajkumar Kushwaha v. State
of M.P.,, 2013(1) MPLJ 238 = 2013(1) MPWN 24 = ILR 2013 MP 53 .

(2) Gross irregularitiestimproper procedure would be cure even
in writ petition.-The Court cannot shut its eyes to the gross irregularities
committed in the matter of appointment in case the same is brought to the
notice in the Court even in‘a writ petition filed against such an order passed
by the SDO. Entire process was not initiated by the Gram Panchayat in
appropriate manner and improperly the resolution was passed by the Gram -
Panchayat for making appointment of Panchayat Karmi. Such an act of
Gram Panchayat cannot be approved. High Court in various cases found
that improper procedure has been adopted by the Gram Panchayats for
making appointments of Panchayat Karmis, so that such persons after their
notification as Secretary of the Gram Panchayat, may act according to the
choice of the concerned Sarpanch. This is not the object of making such a
scheme and, therefore, the High Court will not hesitate in quashing such
proceedings. Rajkumar Kushwaha v. State of M.P., 2013(1) MPLJ 238 = - .
2013(1) MPWN 24 = ILR 20138 MP 53.

(3) Criteria for appointment. Scheme required that the marks obtained
in the 10th class shall decide the fate of the candidate. 2nd respondent was
having higher marks than the petitioner. However ignoring the merit, the
petitioner was appointed only on the basis of majority of votes casted in his
favour in the meeting of the Gram Panchayat. Petitioner’s appointment on

the basis of majority of votes was illegal and therefore set aside. Mahesh v.
State of M.P., 2010(3) MPLJ 470. '

5. Powers of SDO to suspend resolution of the Gram Panchayat.-
[1] Resolution appointing Panchayat Karmi found illegal. Remedy against
such resolution is that the SDO under S.85 can suspend execution of such
resolution which is to be affirmed by next higher authority under S.85(2).
Once such resolution is suspended, such resolution can not be implemented.

Rajkumar Kushwaha v. State of M.P., 2013(1) MPL.J 238 = 2013(1) MPWN
24 = ILR 2013 MP 53 :
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:On - 2. Maintainability of Appeal.-Resolution passed by Gram Panchayat.
ing Appeal Before Collector against the resolution not maintainable. Jurisdic-
- tion exercised by the Collector and the Commissioner in quashing the
r or resolution is unsustainable. Phool Singh Marko. v. State of M.P., 2010(3)
MPL<J 66.
on- 3. No Interference.-Appointment of petitioner on post of Panchayat
Karmi by resolution passed by Gram Panchayat. The SDO after considera-
‘ tion of the record found that the respondent was having better marks in
1S5 tenth standard still the petitioner was given appointment by the Gram
Panchayat only on the basis of majority. He therefore set aside the appoint-
ment of the petitioner and ordered appointment of the respondent. Said
ler order has been upheld by the Additional Collector. No case is made out to
s interfere into the impugned orders. Bherulal v. State of M.P., 2010(3) MPLJ
er 454.
ler 4. Appointment on post of Panchayat Karmi, Validity of proce-
nt dure.- Out of the six candidates, the petitioner was selected and the order
iy of appointment as Panchayat Karmi was issued, pursuant to which, he gave
ut his joining and, thereafter, was declared as the Secretary, of the Gram
Panchayat by the Collector in exercise of the powers under S.69(1) of the
er Adhiniyam, 1993. The appeal was preferred by respondents Nos. 8 to 11
y against the said appointment of the petitioner, before the SDO and in fact,
1e instead of challenging the order of appointment of the petitioner, the
st resolution of the Gram Panchayat was sought o be challenged, The said__ .. .. |

resolution was not to be challenged in such a manner and therefore, such
an appeal was not maintainable. The appeal was liable to be dismissed, but
instead of dismissing the appeal, the same was allowed and the order of
appointment of the petitioner was sought to be cancelled by setting aside
the resolution of the Gram Panchayat. It is contended that such power was
not conferred on the SDO and as such the order was non est in the eye of
law. Only on the basis of such an order, the petitioner was not to be
terminated and, therefore, the writ petition was required to be filed.

Trueitis that a resolution of the Gram Panchayat is not tobe challenged
before the Appellate Authority as the same is not treated as an order. The
Division Bench of the High Court in various cases, has held that only an
order consequent upon the resolution of the Gram Panchayat, appointing
any person as Panchayat Karmi, is appellable under 8.91 of the Act as also
under the Rules known as M.P. Panchayats (Appeal and Revision) Rules,
1995. However; there is a power conferred on the prescribed authority, i.e.
the SDO under S.85 of the Act to suspend the execution of the orders etc.
and a resolution of the Gram Panchayat is also to be suspended by the
Competent Authority. The said suspension of the execution of the execution

. -of the resolution.is to be affirmed by the next higher authority as per the
provisions of sub-section (2) of the S.85 of the Act. At any rate, there is no
power conferred on a prescribed authority or the affirming authority to set
aside the resolution. If once the resolution is suspended and the said order
of suspension of resolution is affirmed by the Competent Authority, the
resolution is to be pocketed for all time to come and is not required to be
implemented at all. No action whatsoever, can be taken on the strength of
such a resolution, if the same is suspended and such suspension order is
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{c) the execution of such resolution or order, or the con-
tinuance in force of such licence or permission or the'doing
of such act is likely— ’

(i) to cause loss, waste or misapplication of any money or
damage to any property vested in the Panchayat;

(ii) to be prejudicial to the public health, safety or con-
venience;

(ii} to cause injury or annoyance to the public or any class
or body of persons; or

(iv) to lead to a breach of peace.

1[[2) Whenever an order is made by the prescribed authority under
sub-section: (1), it shall forthwith and in no case later than ten days
from the date of order, forward to the State Government or the Officer
nominated by the State Government for this purpose, copy of the order
with the statement of reasons for making it, and the State Government
or the officer nominated by it 2[may confirm, set aside, revise or modify
the order] or direct that it shall continue to be in force with or without
modification permanently or for such period as may be deemed fit;

Provided that no order of the prescribed authority passed under
sub-section (1) shall be confirmed, 3[set aside], revised or modified by
the State Government or the officer nominated by it without giving the

Panchayat concerned a reasonable opportunity of being heard against .. .

the proposed order]. -

COMMENTARY
SYNOPSIS

1. Scope to entertain an appeal by §.D.0. against an resolution
passed by Panchayat.

Maintainability of Appeal.
No Interference.

Appointment on post of Panchayat-Karmi, Validity of procedure. - -
Powers of SDO to suspend resolution of the Gram Panchayat.

SDO not empowered for

Challenging to resolutions of Panchayats .

Words “resolution” and “order”,

1. Scope to entertain an appeal by 8,D.0. against an resolution
passed by Panchayat.-Under S.85 anauthority not specified to hear an
appeal and the State Government not framed Rules to prescribed an
authority to hear an appeal. The S.D.0. has no Jurisdiction to entertain the
appeal against the resolution passed by the Gram- Panchayat. [{Sagar
Machhua Sahakari Samiti, Seoni v. C.E.Q., Janpad Panchayat, Seoni,

2008(2) MPLJ 194 Rel.] State of M.P. v. Rajesh Kumar Gupta, 2013(2)
MPL.J 130. : |

0 N LA W

1 Subs. by MP 2 of 1997 [7-1-1997).
Subs. by MP 43 of 1997 [5-12-1997],
Ins. by MP 43 of 1997 [5-12-1997),

W
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rate or any other amount due, whichever is higher.]

83. Power of State Government in regard to relief in taxes.-(1)
If on a complaint made to it or otherwise it appears to the State
Government that any tax imposed by a Panchayat is excessive in ils
incidence on tax payer it may, after calling a report from the Panchayat
in this regard, abolish any tax or suspend or reduce the amount or rate
of any tax.

(2) The State Government may, on its own motion or otherwise after
giving the Panchayat an opportunity of expressing its view in the
matter, by order, exempt from the payment of any tax in whole or in
part any person or class of persons or any property or description of
properties subject to such conditions as may be specified in such
order.

CHAPTER X - CONTROL

84. Inspection of works of Panchayats.-(1} The officer of the State
Government duly authorised by the State Government in this behalf
may, subject to such terms as may be prescribed, inspect the proceed-
ings of a Panchayat.

(2) The officers authorised under sub-section (1) shall, for the
inspection of the Panchayats, exercise such powers as may be
prescribed.

- (3} ‘The’ office -bearers, and the officers and servants of the
Panchayat shall be bound to afford access to all such information and
records as may be demanded by the inspecting authority.

Rules:- The State Government has made the following rules in exlurcise
of the powers conferred by this section. These Rules shall be found under
Rules given separately. '

“Inspction of Proceedings Rules, 1995.”
COMMENTARY
Recovery of loss to panchayat.- Where loss is caused to gl“p"é.r_{cl_lé};at
by act of all panchas, loss is recoverable from all panchas and not from

Sarpanch alone. Sarpanch cannot be directed to recover loss from rest of th
panchas. Chhotelal Patel v. State of M.P., 1998 (I) MPWN 77- S

85. Power to suspend execution of orders, etc.-(1) The State
Government or the prescribed authority may by an order in writing
and_for reasons to_be. stated therein suspend the execution of any
resolution passed;” oidér 18sued; "licehce" 6t periiission granted or
prohibit the performance of any act by a Panchayat, if in his opinion,-

" ""(aJ 'such resolution, ‘order, licence, permission or act has not
been legally passed, issued, granted or authorised;
(b) such resolution, order, licence, permission or act is in
excess of the powers conferred by this Act or is contrary to
any law; or ‘ .
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4. “Janpad Panchaydt (Imposition of Development Tax on Agriculture
Land) Rules, 1 99_9"

- 177-A. Power to impose Tax.-(1) Subject to the provisions of this
Act and to such conditions and exceptions as may be prescribed, every
Gram Sabha shall impose the taxes specified in Schedule I-A.

(2) A Gram Sabha may impose any of the taxes specified in
Schedule II-A.]

78. Power of State Government to regulate taxes.-(1) The State

Government may make rules to regulate the imposition, assessment,
collection and sharing of taxes under Section 77.

(2) No objections shall be taken to any assessment nor shall be the
liability of any person to be assessed or taxed be questioned otherwise
than in'accordance with the provisions of this Act or the rules made
thereunder. '

Rules:- The State Government has made the following rules in exercise
of the powers conferred by this section. These Rules shail be found under

Rules given separately.
| “Regulation of The Imposition, Assessment, Collection of Taxes Rules, _

1995.7..

79. Appeél ag_aiinst taxation.-An appeal against any tax, imposed
under Section 77 may be preferred to the prescribed authority in such

manner and within such time as may be prescribed and the decision

of such authority shall be final.

Rules:- The State Government has made the following rules in exercise

of the powers conferred by this section. These Rules shall be found uiider
Rules given separately.

“Manner and Limitation of Appeals against Taxation Rules, 1995
80. Leases of market fee, etc.-The Panchayat may by public

“auction in the prescribed manner, lease the collection of any fee

specified in Schedule HI.
. Rules:- The State Government has made the following rules in exercise

'of the powers conferred by this section. These Rules shall be found under

Rules given separately.

“Gram Panchayat and Janapad Panchayat (Lease of Collection of Fees)
Rules, 1995% . T

81. Recovery of arrears.-Any arrear of tax, or fee and fines

imposed, or any amount due under this Act shall be recoverable by the
Collector as if it were an arrear of land revenue.

" 282, Penalty for evasion.-When a person is in default in making
a payment of any tax, fee, rate or any other amount due, shall in
addition to the amount of arrears, be liable, by way of penalty, to pay
a sum of five hundred rupees or ten times the amount of such tax, fee,

1 Ins. by M.P. Act No.3 of 2001 126-1-2001].
2  Subs. by M.P. 26 of 1994 [30.5.94].
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realised by the State Government in the proceeding financial yeaz].
Rules:- The State Government has made the following rules in exercise
of the powers conferred by this section. These Rules shall be found under
Rules given separately.
“District Panchayat Raj Fund Rules, 1998"
1[76-A. Distribution of amount amongst Panchayats.-
(1) & (2) I XX X]

(3) The development tax realised under sub-section (3) of Section
77 from a Janpad Panchayat area shall be transferred to the concerned
Janpad Panchayat and the Gram Panchayats within that Janpad
Panchayat, in such proportion and manner as may be prescribed.

(4) The amount pertaining to extra stamp duty, shall be paid to
3|Janpad Panchayat and Gram Panchayat] as grant-in-aid subject to
such rules as may be made in this behalf.

~ {5} The amount realised in the fund pertaining to other taxes,
duties, tolls, fees and other receipts speciflied under sub- section (2) of
Section 76, shall be distributed among the Panchayats in such man-
ner, as may be prescribed.]

7'7. Other taxes.-(1) Sub_]CCt to the. provisions of this Act and to
such conditions and exceptions, as may be prescribed every Gram

Panchayat and Janpad Panchayat shall impose the taxes specified in
Schedule 1:

(2) With the previous approval of the Janpad Panchayat a Gram
- Panchayat and with the previous approval of the Zila Panchayat a

Janpad Panchayat may impose any of the taxes specified in the
Schedule II.

(3)AdJ anpad Panchayat may levy development tax on agriculture
land. The tax so lewed shalil be payable in the same manner as land
revenue..

LY

- COMMENTARY

Imposition of eixtry tax.- Entry tax on motor vehicles cannot be
imposed by Gram Panchayat. S. N. Suderson & Co. v. Gram Panchayat
Poniya, 1998 (I) MPWN 155.

Rules:- The State Government has made the followmg rules in exercise
of the powers conferred by this section. These Rules shall be found under
-Rules given separately.

1. Gram Panchayat Obligatory Taxes and Fees (Condttwns And
Exceptwns} Rules, 1996.

© 2. Gram Panchayat Optinnal Taxes and Fees (Condmons and Ex-
ceptions) Rules, 1996.

_ 3. Janapada Panchayats Theatre Tax (Regulatton of Impos:tton
Assessment and Collection) Rules, 1996.

1 Ins. by MP 2 of 1997 [1-10-1998).
2 Sub-section (1) and (2) omitted by M.P. Act 23 of 2001 (10- 10*2001}
3 Substituted by M.P. Act No. 26 of 2012 [23-5-2012).
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payable and collected so far as may be in the same manner as the land
revenue.

Explanation:-In this Section the expression “tenure holder”
“Government lessee,” “land revenue” and “rent” shall have the same
' meaning as assigned to them in the Madhya Pradesh Land Revenue
Code, 1959 (No. 20 of 1959}].

Rules:- The State Government has made the following rules in exercise
of the powers conferred by this section. These Rules shall be found under
Rules given separately.

“Panchayat (Enhancement of Cess on Land Revenue and Distribution)
Rules, 1999"

75. Duty on transfer of property within block.-The duty imposed
under the Indian Stamp Act, 1899 (No. 2 of 1899), on instrument
relating to sale, gift [or mortgage) of immovable property situated
within the block be increased by one percent on the value of such

property or in the case of mortgage on the amount secured by the
instrument:

!(Provided that such extra stamp duty levied in respect of mortgage
shall not exceed the amount of stamp duty thereon; '

_ Provided further that no extra stamp duty is livable in respect of

- any instrument exempted from stamp duty under the Indian Stamp -~ -

Act, 1899 or the rules made thereunder.]
COMMENTARY

Extra Stamp Duty levied in respect of niortgage shall not exceed the
amount of Stamp Duty thereon. M/s. APL International Ltd. v. State of -
M.P., AIR 2008 MP 254(DB.) :

2{76. District Panchayat Raj Fund.-(1) There shall be constituted
and operated in such manner as may be prescribed by the State
Government, a separate fund at the district level by the name “District
Panchayat Raj Fund” (hereinafter referred to as the “said Fund”). . -

3[[2} The proceeds of development tax under sub-section (3) of
Section 77 along with such other taxes, duties, tolls, fees and other
receipts as may be specified by the State Government shall, after
deducting the collection charges, as may be determined by the State
Government from time to time, be credited jnto the said fund.]

(3) The proceeds of the extra stamp duty under section 75 shall
-first be credited to the Consolidated Fund of the State in such manner
as may be prescribed and the State Government shall at the commen-
cement of each financial year, if the Legislative Assembly by appropria-
‘tiot made by law in this behalf so provides, withdraw from the
Consolidated Fund of the State an amount equivalernit to the proceeds

1 Added by MP 2 of 1997 [7-1-1997|.
2  Subs. by MP 2 of 1997 [1-10-1998}.
3  Subs. by M.P. Act 23 of 2001 (10-10-2001).
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1. “Gram Pa.dchayat {(Powers and functions of the Secretary) Rules,
1999" ' '

: s
2. "Panchayat Powers and Functions of Chief Executive Officer)
Rules, 1995"

'73. Budget and annual Accounts.-(1) Every Panchayat shall
prepare annually in such form and in such manner and by such date,
as may be prescribed, budget estimates, of its receipts and expendifure
for the next financial year.

{2) The budget estimates prepared under sub-section (1) shall be
approved by such authorities and in such manner as may be
prescribed. : -

{3) The annual accounts and report of administration by
panchayats shall be presented to the prescribed authority in the
prescribed manner. : _

Rules:- The State Government has made the following rules in exercise
of the powers conferred by this section. These Rules shall be found under
Rules given separately. :

1. “Panchayats (Budget Estimates) Rules, 1997".

2. “Zila Panchayats (Budget Estimates) Rules, 1997",

3. “Janpad Panchayat (Budget Estimates) Rules, 1997".

4. Gram Panchayat (Annual Accounts and Admi_nistratiqn Report) o

"Rules, 1998". ' :

5. Janpad Panchayat and Zila Panchdyat (Annual Accounts and Ad-
ministration Report) Rules, 1998". '

6. “Zila Panchayats (Accounts} Rules, 1999"

7. “Gram Panchayats (Accounts} Rules; 1999"

8. “Janpad Panchayats (Accounts) Rules, 1999" .
CHAPTER IX - TAXATION AND RECOVERY OF CLAIMS

1{74. Power to levy Cess on land.-(1) Every tenure holder and

Government lessee shall be liable to pay for each revenue year for the -

purpose of this Act, a cess in respect of land held by him within the

[Gram Sabha area,} at the rate of fifty paise on every rupee or part -

thereof exceeding fifty paise on the land revenue or rent assessed on
such land. - ‘

{(2) A 3[Gram Sabhal] may increase tﬁe rate spéciﬁed in sub- section

(1) to the extent of ten rupees through a resolution passed to this effect -

~ in the prescribed manners. - I . o _

- 43) The cess levied under, sub-section (1) and (2) and,the develop-
" ment tax léviéd undeér sib-section (3) of Se tion 77 shall be in addition
to the land revenue or rent or any other cess or tax on such land under

- 7 "the’ Madhya Pradésh Larid Réveniie Code,” 1959 (No. 20 of 1959) or

under any other enactment for the time being in force and shall be

1 Subs. by MP 2 of 1997 [1-10-1998]. .
"2 Subs. by M.P. Act 23 of 2001 (10-10-2001).
3  Subs. by M.P. Act 23 of 2001 (10-10-2001).

—
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~ 3. Appointment of other officers & servaiits - Previous approval

- neeessary.-A Panchayat cannot appoint a Secretary or C.E.O. of the

Panchayat, but it can appoint such other officers and servants. A close

- reading of Sub-section (1) of 8.70 further makes it clear that the previous

approval of the Prescribed Authority is required not to a named officer or
named servant but to the appointment of such officers other than the

- Secretary and servants as the Panchayat considers necessary for the effi-

cient discharge of his duties. Manoj Kumar Yadav v. State of M.P., 2008(4)
MPHT 22 = 2008(11) MPWN 70 [DB].

See also: Comments under Section 69.

. Rules:- The State Government has made several rules in exercise of the
powers conferred by this section. These Rules shall be found under Rules
given separately. :

kd

71. Deputation of Government servant.-The State Government

~ may depute to the service of the Panchayat such of its servants as it

considers necessary. The servicé conditions of such deputed servants
shall be such as may be prescribed, by the State Government from
time to time.

COMMENTARY

| Unla;?vf;ll-D_eputation.—P‘etitioner holding a cadre post in MP Ac- |
counts Services of the State Government, transferred to Zila Panchayat

. establishment on deputation without his consent. Transfer is unsustainable

and is quashed. Respondents may have a right to post the petitioner in the
Zila Panchayat as he is holding a cadte post in the State Government which
permits posting of such an employee to the Zila Panchayat, but such posting
would amount to transfer of the petitioner on deputation to the Panchayat -
as per the Panchayat Service (Recruitment and General Conditions of
Services) Rules, 1999 and therefore, the same can be done only by seeking.
his consent and following the rules and procedure contemplated for posting
of an employee on deputation. In view of the aforesaid, it has to be held that
posting of the petitioner in the establishment of Zila Panchayat is on
deputation and the same without-his consent is unsustainable. P.X. Jain .
State of M.P., 2010(3) MPL.J 340 = 2010(3) JLJ 137.

72. Functions of Chief Executive Officer and Secretary.-The
functions of Secretary of a Gram Panchayat, Chief Executive Officer of
Janpad Panchayat and 1[Chief Executive Officer of Zila Panchayat] -
shall be such as may be prescribed. '

Rules:- The State Government has made the following rules in exercise
of the powers conferred by this section. These Rules shall be found under
Rules given separately. : :

1  Subs. by M.P. 26 of 1994 {30.5.94] for the words “Secretary of Zila Panchayat".
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Panchayat by adopting a resolution was not correct either on facts or in law.
Ramlakhan Rawat v. State of M.P., 2000(2) MPL.J 176 = 2001(1).JLJ 280,
{OVERRULEDI. Devidayal Raikwar v. State of M.P., 2009(1) JLJ 7 =
2008(4) MPL.J 647 = 2008(3) MPHT 505[DB].

[5] In every Gram Panchayat there is only one post of Panchayat Karmi
and there cannot be reservation in case of a single post. Lallu Kol v. State
of M.P., 2008 (4) MPL.J 418 = 2009(1) MPWN 27,

[6] As empowered by S.86(1), Gram Panchayats can make appointments
of Panchayat Karmi after a period of thirty days. Lallu Kol v. State of M.P.,
2008 (4) MPL.J 418 = 2009(1) MPWN 27.

(7] Selection & appointment by C.E.O. not permitted.-For the
purpose of S.69 prescribed authority is Collector and for-S.70 Collec-
tor/Addl. Collector. Therefore, on failure to discharge the liability of S.86(2)
the process of selection and appointment of Panchayat Karmi must be made
by them or under their close surveillance and approval but selection and
appointment done since inception till completion by the Chief Executive
Officer, without any approval of the prescribed authority. Such action
cannot be recognized, akin to approval the act of prescribed authority and
do not have the protection under the provisions of this Act as specified under
sub-section (2) of Section 86 of the Act. Moreover as per the discussion made
hereinabove, it is apparent that C.E.O. has acted with the bias of arbitrari-
ness in the matter of preparation of selection list, therefore, also selection
pahel and process of selection is liable to be quashed. Ramniwas v. State of
M.P., 2008 (2) MPLJ 297 = 2008(3) JL.J 136.

[8] Powers of Collector u/s.86.-The Panchayat failed to comply direc-
tions issued uw/s.70 of appointing a Panchayat Karmi. In such a case, the
Collector as the prescribed authority had the power under Sub-section (2)
of S. 86 to authorise the Chief Executive Officer of Panchayat to appoint a

Panchayat Karmi. Leelawati v. State of M.P., 2008(4) MPHT 470 = 2008(3)
MPWN 86 {DB]. '

[9] Proper order of Appointment is essential.-The resolution of a
decision in a meeting is not the order which can be given effect to. There
should be a proper order pursuant to the resolution for appointment to the
post of Panchayat Karmi. Respondent No.5 has been permitted to work as
Panchayat Karmi on the basis of resolution passed by the Gram Panchayat
and approved by Gram Sabha. No legal order has been passed appointing
him on the post of Panchayat Karmi. With regard to the next contention
that the relatives, i.e. the brother and the uncle are elected Up Sarpanch
and Sarpanch of the Panchayat is concerned, that also disqualifies the
respondent No.5 for being appointed as Panchayat Karmi. The SDO has

rightly rejected the appealfievision. Bholaram Vermav. State of Chhattis-
garh, 2007(3) MPHT 25(CG). .

[10] Court cannot exercise suo motu powers.-Court cannot suo
motu decide whether the resolution adopted by the Panchayat was in
violation of Clause 3.4 of the Parichayat Karmi Yojna. Whether there has
been such a violation or not could be decided only after replies were filed by
the respondents and not at the stage of motion or admission. M. anoj Kumar
Yadav v. State of M.P., 2008(4) MPHT 22 = 2008(I1) MPWN 70 [DB].
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of prescribed authority appoint such other officers and servants as it
considers necessary for the efficient discharge of its duties.

_ (2) The qualifications, method of recruitment, salaries, leave, al-
lowance and other conditions of service including disciplinary matters
of such officer and servants shall be such as may be prescribed.

COMMENTARY

1. Panchayat Karmi Yojna not notified in the Gazette and it is
not rules.-The Panchayat Karmi Yojna under S.70 is not notified in the
Gazette and not referable to rules under the provisions of the Act as the
Scheme makes reference only to the provisions of sections 69 and 70 of the
Act and not to the rule making power of the State Government. The
conditions contained for appointment of officers and servants in the scheme
cannot be treated to be Rules prescribing qualifications, conditions etc. but
only executive instructions to the Gram Panchayat. Ashok -Kumar Kaurav
v. State of M.P., 1999 (2) MPLJ 729=1999 (2) JLJ 273.

2. Some cases related to Appointment of Panchayat Karmi.-

[1] Appointment on merit basis is necessary.-Gram Panchayat
Karmi appointed by majority of voting not on merit basis of candidates in

terms of the scheme for appointiment of Panchayat Karmi; selectionprocess =

vitiated since the norms and the criteria fixed for the selection has not been
followed by the Gram Panchayat. Prajapal Singh v. State of M.P., 2009(1)
MPLJ 640 = 2009(1) MPWN 24 = 2008(5) MPHT 421.

(2] Order and Resolution both are different terms.-If Gram
Panchayat passes a resolution to select a person on the post of Panchayat
Karmi, it would amount to resolution not amounting to an order, but if it
passes a resolution selecting and appointing a person thereby on the post of
Panchayat Karmi such kind of resolution may amount to an ogder in
substance and not merely a proceeding of Gram Panchayat and an appeal
against it may be preferred before the 8.D.0. Abdul Hussain Qureshiv. State
of M.P., 2008 (4) MPLJ 546 = 2009(1) JLJ 320 = 2009(1) MPHT 322.

[8] In Panchayat Karmi Yojna, there is no condition that a candidate
must have latrine in order to qualify himself for being appointed on the post
of Panchayat Karmi and this condition could not have been added as a
mandatory qualification for the candidate seeking appointment on the post
of Panchayat Karmi. Vishnu Dev Pandey v.'State of M.P., 2008 (4) MPL.J
232 ' '

[4] Appeal shall lie & Appellate Authority have necessary
powers.-The provisions of an Act cannot be interpreted by reference to the
- provisions of a-Scheme made by the Government fo give effect to the
provisions of the Act, but has to interpreted by reference to the provisions
of the Act. Hence against an order of appointment of Panchayat Karmi
issued by the Sarpanch pursuant to the resolution of the General Body of a
Gram Panchayat an appeal would lie to the S.D.0. under Section 91 of the
Adhiniyam read with Rule 3 of the Rules of 1995. Held, obviously, while
deciding the appeal, the Appellate Authority will have all necessary powers
to grant reliefin a case where he decides to allow the appeal and such powers
will alen inelnde the nower to decide whether the selection made bv the Gram -
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an order passed by the SDO. Entire process was not initiated by the Gram
Panchayatin appropriate manner and improperly the resolution was passed
by the Gram Panchayat for making appointment of Panchayat Karmi. Such
an act of Gram Panchayat cannot be approved. High Court in various cases
found that improper procedure has been adopted by the Gram Panchayats
for making appointments of Panchayat Karmis, so that such persons after
their notification as Secretary of the Gram Panchayat, may act according to
the choice of the concerned Sarpanch. This is not the object of making such
a scheme and, therefcre, the High Court will not hesitate in quashing such
proceedings. Rajkumar Kushwaha v. State of M.P., 2013(1) MPL.J 238 = -
2013(1) MPWN 24 = ILR 2013 MP 53. - .

7. Relative.-The meaning of the term ’relative’ in both sections 40(1)
and 69(1) in the absence of specific definition, refers refers only to father,
mother, brother, sister, husband, wife, son, daughter, mother-in-law, father-
in-law, sister-in-law, son- in-law and daughter-in-law but does not include
uncle-in-law and co-sister of mother-in-law. Jamna Bai Mehra v. State of
M.P,, 2004 (4) MPL.J 274=2005 (1) MPWN 46=2004 (4) MPHT 471 (DB).

8. Withdrawal of additional charge.- A Panchayat Karmi was ap-
pointed Panchayat secretary, an additional charge, in exercise of powers
under sub-section (1). Petitioner committed irregularities of seripus nature.
Collector withdrawing additional charge pending result of enquiry. It is

-proper. -Hariom Singh Rajput v. State of M.P., 2002 (3) MPL:J 204=2002 -~ -

(3) MPHT 541.

9. Competent Authority to pass the suspension order.-The
petitioner, while working as Panchayat Karmi, was appointed as Panchayat
Secretary, challenged his suspension order which was passed by the CEOQ,
Janpad Panchayat and urged that the said order was passed in lack of
Jurisdiction by the CEO and CEO was not competent to pass such order.
Held it is true that the Joint Director/Deputy Director, Panchayat and Social
Welfare Department is the competent officer under S.69(1) of the Act and

under the MP/C.G. Panchayat Service (Discipline and Appeal) Rules, 1999.

But the MP/CG Civil Services (Classification, Control and Appeal) Rules,
1966 are applicable to all the employees of the Stdate Government including
Panchayat Services and it provides for suspension under second proviso of
the Rule 9, if the order of suspension is made by an authority lower then the
Appointing Authority, such authority shall forthwith report to the Appoint-
ing Authority the circumstances in which the order was made. The facts of -
reporting suspension to the Joint/Deputy Director, Panchayat and Social
Welfare Department, Raipur is borne out from the impugned order itself,
- which has been marked to the concerned authority. Therefore the impugned
suspension order was properly passed. Ramnarayan Sahu v. State of Chhat-
tisgarh, 2006(2) CGLJ (CQ) 406 = 2007(1) MPHT 105 (CG).

See also: Mool Chand Soni v. State of M.P., 2007(2) MPHT 133.
See also: Comments under S.70.

70. Other officers and servants of Panchayat.-(1) Subject to the
provisions of Section 69 every panchayat may with previous approval
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. 6. Second proviso (as inserted by M.P.Act 2 of 1997, w.e.f.7-1-
1997)-Scope and effect-Operative against persons holding such
post.-The second proviso inserted by M.P.Act 2 of 1997, w.e.f. 7- 1-1997
provides that a person shall not hold charge of Secretary if such a person
happens to be relative of any office bearer of the concerned Gram Panchayat.

- Panchayat Secretary is an important functionary of the Gram Panchayat
and he has to perform various statutory functions which include recording
of minutes, proceeding and decision of every meeting of Gram Sabha. The
legislature in enacting the aforesaid provision thought that any nexus
between the office bearer of a Gram Panchayat and the Panchayat secretary
shall destroy the basic fabric on which the institution of Gram Panchayat
is based or it may lead to corruption and nepotism and and such it'enacted
in mandatory form that a person shall not hold charge of a Secretary of Gram
Panchayat if such a person happens to be the relative of any office bearer of
Gram Panchayat.

A plain reading of the aforesaid provision makes it clear that con-
tinuance of a person as a Panchayat Secretary is prohibited if siich a person
happens to be the relative of any office bearer of Gram Panchayat. Although
there was no such impediment before 7-1- 1997 and there may be certain
persons holding such offices even though they happen to be relative of some
office bearer, in view of the provision now made, they cannot be allowed to
hold charge of the Secretary any more. Use of the expression ’shall’ in this

. proviso raises a-présumption that prohibition of a relative of an‘office bearer -~

of any Gram Panchayat to hold charge of the secretary is imperative.
Another reason of such interpretation is the negative expression in the
proviso. The prohibitory or negative words are rarely directory. It means
that Panchayat Secretaries who were appointed even prior to 7-1-19978

- cannot be allowed to hold charge of the Secretary. They cannot be allowed
to hold office even as Panchayat Karmis because Panchayat Karmi and
Panchayat Secretary are different and distinet entity. Prahiad Singh Patel
v. State of M.P., 2000 (1) MPHT 89=1999 (2) JL.J 374.

6-A. Bar against appointment of a Panch as Panchayat Karmi.-- - - -

Specific provisions have been made under the Act for not allowing any
person to join the services or to notify him as Secretary of the Gram
Panchayat under S.69 of the Act where it is specifically said that a person
shall not hold charge of Secretary of Gram Panchayat if such a person
happens to be the relative of any office bearer of the concerned Gram
Panchayat. If a relative of the office bearer of Gram Panchayat is not to be
permitted to hold the charge of the post of Secretary of the Gram Panchayat,
how could a Panch of very same Gram Panchayat be appointed on the post
as Panchayat Karmi, which meant only and only.for notifying such a person
48 Secrétary of the Gram Pafichiayat. The ba? itsélf created under the Act
was there against the petitioner and Collector rightly held that the

- "petitioner was ineligible t6'be appointed énthe post of Parchayat Karmi.
Prahlad Das Tandla v. State of M.P., ILR 2013 MP 279.

6-B. Gross irregularities/improper procedure would be cure
even in writ petition.-The Court cannot shut its eyes to the gross ir-
regularities committed in the matter of appointment in case the same is
brought to the notice in the Court even in a writ petition filed against such

1] IF T 1
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= 2009(1) MPWN 27.
4. Improper removal order from the post of Secretary.-

[1] Without charge sheet removal order from service.-Without
charge sheet removal order from service issued to Panchayat
Secretary/Petitioner. As per M.P. Panchayat Service (Discipline and Ap-
peal) Rules, 1999 removal from service of Panchayat Secretary is a major
penalty and procedure for imposing major penalty is provided in Rule 7.
Thus, the said order issued in contravention of Rule 7 hence not sustainable.
Kailash Babu Rai v. State of M.P., 2008 (3) MPLJ 648 = 2008(3) JL.J 392.

(2] Without inquiry major penalty imposed.-Order of major penalty
cannot be passed unless a formal inquiry is held. Unless the procedure laid
down in Rule 7 of M.P. Panchayat Service (Discipline and Appeal) Rules,
1999 followed, Secretary of the Gram Panchayat cannot be removed or
reverted from the post of Secretary, Gram Panchayat. Lalla Prasad Burman
v. State of M.P., 2008 (3) MPLJ 394 = 2008(3) MPHT 26 = 2008(2) MPWN
~ 101.DB. '

(3] Opportunity of hearing is necessary.-Without giving oppor-
tunity of hearing and without considering the reply of show cause notice
penalty imposed. Order is illegal, as has been passed in violation of the
instructions issued by the Government as well as principles of natural
. Justice. Gram Panchayat, Bamrol v. Jagdish Singh Rawat, 2008 (3) MPL.J
127 = 2008(4) MPHT 132 = 2008(2) MPWN 102 DB. e

See also: Neelesh Dubey v. State of M.P., 2007(3) MPL.J 349 = 2007(4)

MPHT 431.

[4] Joint Director cannot issue notice.-Joint Director of Panchayat
and Social Welfare cannot issue show cause notice regarding the withdrawal
of power of Panchayat Secretary. Notice issuing power and removing power
both vests in the Collector who is appointing authority under 8.69(1). Gram
Panchayat, Bamrol v. Jagdish Singh Rawat, 2008 (3) MPLJ 127 = 2008(4)

MPHT 132 = 2008(2) MPWN 102 DB.

5. On behalf of thé Parichayat the Sarpanch cannot sue and file”
an appeal independently.-Under S.11 Gram Panchayat being body cor-
porate can sue and can be sued. The power shall not vest in Sarpanch but
it will vest in the whole body of the Gram Panchayat and if the Panchayat
wants to sue or to file an appeal, the Panchayat has to pass a resolution
authorising either to Sarpanch, or Up-Sarpanch or to any Panch or to file
appeal or Writ Petition Or any other petition. Rule 3 of the M.P. Gram
Panchayat (Powers and functions of the Secretary) Rules, 199971i¥ovides that
executive power of Gram Panchayat shall vest in the Panchayat Secretary,
who will exercise the executive power, but in these Rules also it is nowhere
provided that who will sue'on behalf of the Panchayat-Held, therefore we
are of view that Gram Panchayat is a body corporate, having power to sue
or to be sued, and the Gram Panchayat has to authorise somebody to act on
its behalf and without the resolution by authorising any person to sue of
behalfofthe Panchayat, the Sarpanch cannot sue and appeal independently.
Gram Panchayat, Bamrol v. Jagdish Singh Rawat, 2008 (3) MPLJ 127 =
2008(4) MPHT 132 = 2008(2) MPWN 102 DB.
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COMMENTARY

‘ SYNOPSIS

Scope of Sections 69 and 70.
Limited powers of Collector.
Prohibition apply only on the post of Secretary.
Improper removal order from the post of Secretary.
On behalf of the Panchayat the Sarpanch cannot sue and file an
appeal independently.
Second proviso (as inserted by M.P.Act 2 of 1997, w.e.f.7-1-
1997)-Scope and effect-Operative against persons holding such
post.
6-.\. Bar against appointment of a Panch as Panchayat Karmi.
6-B. Gross irregularities/improper procedure would be cure even in
writ petition.
7. Relative,
8. Withdrawal of additional charge.
9. Competent Authority to pass the suspension order.

1. Scope of Sections 69 and 70.-From the provisions in sections 69
and 70 it is noticed that both sections act in distinct spheres; first in relation
to the appointment of Panchayat Secretary while the second in relation to
the appointment of other officers and servants of the Panchayat. Section 69

Al S

i

. provides for appointment. of a secretary only by State Government or-the .-, - .

prescribed authority. Sub-section (1) does not grant any power to leave the
matter of appointment as Secretary in the hands of any authority other than
the prescribea authority or State Government. The Panchayat Karmi Yojna
virtually transfers this power to the Gram Panchayat as appointment of
P:ai.chayat Karmi is made by Gram Panchayat and by deeming provision
‘introduced in the scheme, Panchayat Karmi is appointed as Secretary. The
Panchayat Karmi Yojna has not been notified in the Gazette and therefore,
tlie Gram Panchayat cainmot act as a prescribed authority and by such
general executive instructions, the requirement of making appointment by

the State Government or the prescribed authority under section 69 cannot™

be circumvented. A Panchayat Karmi appointed under the scheme does not
acquire the status of Secretary of the Panchayat under section 69(1) unless
specifically appointed by a competent authority under that provision. Ashok
Kumar Kaurav v. State of M.P., 1999 (2) MPL«J 729=1999 (2) JL.J 273.

2. Limited powers of Collector.-Collector is an appointing authority
of the post of Secretary and Gram Panchayat is appointing authority of
Panchayat Karmi under S.69 of the Act. Since the Collector is an appointing
authority of the post of Secretary only therefore he is empowered to suspend

-a Secretary from the post of Secretary and notfrom his post of Panchayat

Karmi. Kamlesh Dubey v. State of M.P., 2009 (1) MPLJ 545 =2009 (2)
- MPHT 372,

3. Prohibition apply only on the post of Secretary.-Second proviso
to Sub-section (1) prohibits a person from holding charge of Panchayat
Secretary, if such a person happensto be relative of any office bearer of the
concerned Gram Panchayat but it cannot prohibits appointment of such
person as Panchayat Karmi. Lallu Kol v. State of M.P., 2008 (4) MPL.J 418
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16.
17.
18.
19.
20.
21.
22.
23.

24,
25.
26.
27.

28.
29.

Poverty allevie‘{tion programme.

Education including primary and secondary schools.
Technical training and vocational education.

Adult and non-formal education.

Libraries.

Cultural activities.

Market and fairs.

Health and sanitation, including hospitals, primary health
centers and dispensaries.

Family Welfare.

Women and Child development.

Social Welfare, including welfare of the handicapped and
mentally retarded.

Welfare of the weaker sections, and in particular of the
Scheduled Castes and Scheduled Tribes. ‘

Public distribution system.
Mairitenance of community assets.
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6. A temporary tax for special works of public utility.

7. A tax for the construction or maintenance of public latrineg and
a general scavenging tax for removal and disposal of refuse?

8. Fees for bullock-cart stand and tonga stand.

9. Fees for temperary structure or any projection over any public
place or temporary occupation thereof.

10. Fees for grazing cattle over the grazing grounds vested in the
Gram Sabha.

11. Any other tax, which the State legislature has power to impose
under the Constitution of India.]

SCHEDULE III
{See Section 80)
LEASE OF COLLECTION OF FEES BY GRAM PANCHAYATS
1. A fees on persons exposing goods for sale in any market.or any

place belonging to or under the control of Gram Panchayat or for the
_use of any building or structure therein.

2. A fees on the registration of cattle sold in any market or place -
belonging to it under the control of the Gram Panchayat.

8. A fee for the use of sarais, dharamshalas rest houses slaughter______ ]

" ‘Housés and’ ‘éncamping grounds,” 77 T T T o T e
4.<A fee for bullock-cart stand or tonga stand.

5. A fee for grazing cattle over the grazing grounds vested in Gram
Panchayat.

6. Any other fees imposed by Janpad Panchayat. a

SCHEDULEIV

[See sub-section (1) of Section 53}
. Agriculture, including agricultural extension. -
Land improvement and soil conservation.
Minor irrigation, water management- and watershed develop-
- ment.
Animal husbandry. dmrylng and poultry
Fisheries.
Social Forestry and farm forestry
Minor forest produce. : '
Sriall'seale industifes, inc¢luding food processing mdustnes
Khadi village and Cottage Industrles T
Rural Housing. _ _
. ‘Drinking water. ' '
Fuel and fodder.
. .Roads, culverts, bridges, fernes Waterways and other means
of communication. :
. Rural electrification, including distribution of electricity,
Non-convenlional energy sources.
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SCHEDULE II

[See sub-section (2) of Sectlon 771

A. OTHER’ OPTIONAL TAXES FEES ETC. TO BE IMPOSED
' BY GRAM PANCHAYATS

l[x X X}

3. A tax on the bullock-carts, bicycles, rickshaws used for hire
within the limits of Gram Panchayat area.

2[x x X]

5. A water rate where arrangements are made by the Gram
Panchayat for regular supply of water.

6. Fees for drainage where system of drainage has been introduced
by the Gram Panchayat.

31x x x] ,
8. A fees payable by the owners of the vehicles other than motor

vehicle, where such vehicles other than the motor vehicles enter the
Gram Panchayat area.

4[xx X]

B. OTHER OPTIONAL TAXES TO BE IMPOSED
BY JANPAD PANCHAYAT

'Panchayat under the Act or for use and occupation of lands or othér

properties vested in or maintained by the Janpad Panchayat.

S{SCHEDULE II-A
[See Section (77-A)]

OTHER OPTIONAL TAXES, FEES ETC. TO BE IMPOSED
BY GRAM SABHA

1. A tax on building not covered under Item I of Schedule -1-A._ .

2. A tax on animals used for riding, driving, drought or burden or
on dogs or pigs payable by the owners thereof.

3. Fees for the use of sarais, dharamshalas, rest houses, slaughter
houses and encamping grounds.

4. A water rate where arrangements are made by the Gram Sabha
for regular supply of water.

5. A tax on persons carrying on the professmn of purchaser, agent,
commission agent, weighman, or a measurer within the meaning of
Madhya Pradesh Krishi Upaj Mandi Adhiniyam, 1972 (No. 24 of 1973},
in the area of Gram Sabha excluding the area of a Mandi.

lterms 1 & 2 omitted by M.P.Act 3 of 2001, w.e.f.26-1-2001.
ltem 4 omitted by M.P.Act 3 of 2001, w.e.f.26-1-2001.
ltemn 7 omitted by M.P.Act 3 of 2001, w.e.f.26-1-2001.

Items 9 to 14 omitted by M.P.Act 3 of 2001, w.e.f.26-1-2001.
Ins. by M.P.Act 3 of 2001, w.e.£.26-1-2001.
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SCHEDULETI

{See sub-section (1) of Section 77} ,
A. OBLIGATORY TAXES TO BE IMPOSED
N BY GRAM PANCHAYATS |
1[x.'x }E] "
5. Market fees on persons exposing goods for sale in any market or

at any place or any building or structure therein belonging to or under
the control of the Gram Panchayat.

6. A fees on the reglstratlon of cattle sold in any market or in any
place be-longmg to or under the control of the Gram Panchayat.

[x X X]
B. TAX TO BE IMPOSED BY JANPAD PANCHAYAT

" A tax on theatre or theatrical performances and other performan-
ces of public entertainments.

3[SCHEDULE I-A
[See Section (77-A)]
OBLIGATORY TAXES TO BE IMPOSED BY GRAM SABHA

_ (1). A property Tax on the.lands or buildings or both,. the. capital.. .. ..
‘valué ‘of which including the value of the land is more then 6000
~ Rupees other than—

(a} the bu11dmgs-and lancls owned or vested in the Union or
State Government, Gram Sabha, Gram Panchayat, Janpad
Panchayat, or Zila Panchayat.

(b) the buildings and lands or portions thereof used exclusively

for religious or educational purposes mcludmg boarding
houses:

- _[Provxded that in the case of Special Economic Zone, the Develop- |
ment Commissioner may impose property tax on the lands or buildings

or both.]

(2} A tax on private latrines payable by the occupier or owner of the
buildings to which such latrines are attached when cleanied by Gram
Sabha Agency.

(3) A light tax, if light arrangements have been made by the Gram
Sabha.

(4) A tax on person, exermsmg any profession or carrying on any

’trade or calling within the limits of Gram'Sabha area. ]

- e e

Ttems 1 to 4 omitted
Item {7) inserted by MP Act 19 of 1997 [1-5-1997), omilled by MP 43 of 1997
[5-12-1997].

- Ins. by M.P.Act 3 of 2001, wef26 1-2001.

Proviso added by MP Act 18 of 2007 [25-5-2007}.
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Provided further that, subject to the proceeding proviso anything
done or any action taken (including any appointment, or delegation
made, notification, notice, order, instruction or direction issued; ruie,
l regulation, byelaws, form or scheme framed, certificate obtained,.
permit or licence granted, registration affected, tax imposed or fee or
rate levied), under the repealed Act shall, in so far as it is in force
immediately before the coming into force of this Act and is not incon-
sistent with the provisions of this Act be deemed to have been done or

. taken under the corresponding provisions of this Act and shall con- |

tinue to be in force accordingly, uniess and until superseded by |

anything done or any action taken under this Act. J

i

(2) The arrangement existing for the Gram Panchayat, Janpad
Panchayat and Zila Parishad undet Section 127 of the repealed Act
shall contlinue, until the corresponding Gram Panchayat, Janpad

Panchayal and Zila Parishad as the case may be, are constituted under .
this Act. ) !

(3) The Collcctor, shall apportion the assets and liabilities of the
existing Gram Panchayat amongst the corresponding Gram Panchayat
constituted under this Act according to the guideline issued by the
State Government for the purposes. '

1[(4) The asscts and liabilities of emstmg Janpad Panchayat and
Zila. Parishad_ shall-stand. transferred ‘to Janpad. Panchayat. and Zila .
Panchayat rcspcctlvely constituted under this Act.]

131. Savings as to existing pe_rmanent employees.-Not-
withstanding anything contained in this Act or any rules or byelaws
made thereunder the pay and allowances, pension and retirement
benefits of all permanent officers and servarits or other employees of
the Panchayat on the date on which this Act comes into force shall be
existing pay and allowances, pension and retirement benefits.

132, Power to remove difficulties.-(1) If any difficulty arises in ;
y giving effect to the provisions of this Act, the Staté Governnient may; ™~ ° ]
by order, do anything not inconsistent with the provisions thereof
| which appears to it to be necessary or expedient for the purposes of
a removing the difficulty:

Provided that no such order shall be made under this section after
the expiry of two years from the commencement of this Act.

(2) Every order made under this Sectlon shall be laid on the table

of the Legislative Assembly v , "

1 Subs. by M.P. 26 of 1994 [30.5.94].
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. Ashok Kumar Trzpathr, v. Union of India, 2000 (1) JLJ 208=2000 (2) MPHT
193 (DB).

* [5] Basis of reservation being population and ﬁgures taken from census
of 1991. Reservation of seats may be more than 50% in a block or panchayat
area. But overall extent of reservations in the whole of State in reserved
categories should not exceed 50%. Ashok Kumar Tripaihi v. Union of India,
2000 (1) JL<J 208=2000 (2) MPHT 193 (DB).

{6] The Constitution itself has recognised necessity of special treatment
and protection to the socially and the educationally backward classes or
citizens like Scheduled Tribes, Scheduled Castes and socially and economi-
cally backward citizens. Article 14 of the Constitution permits, therefore,
© protective treatment to deprived classes of citizens vis-a-vis the forward and
- advanced classes of the society. Ashok Kumar Tripathi v. Union of India,
2000 (1) JLJ 208=2000 (2) MPHT 193 (DB).

129-F. Powers of Janpad and Zila Panchayat.- Without prejudice
to the generality of powers conferred by this Act, the Janpad
Panchayat or the Zila Panchayat, as the case may be, in Scheduled
Areas shall also have the following powers, namely:

(i) to plan, own and manage minor water bodies up to a specified
water area,

- (ii} to- exercise; control-over institutions and-functionaries in- all- -~ -~

social sectors transferred to them;

(iii} to exercise control local plans resources and expénditure for
such plans including tribal sub-plans; and

(iv) to exercise and perform such other powers and functions as the
State Government may confer or entrust under any law for the time
being in force.}

CHAPTER XV - REPEAL

" ment ¢ of this Act the Madhya Pradesh Panchayat Raj Adhlmyam 1990

~ (No. 13 of 1990), shall stand repealed (hereinafter referred to as the
repealed, Act):

Provided that the repeal shall not affect:—

(a) the previous operation of the repealed Act or anything duly
- done or suffered thereunder; or

(b) _any right, privilege, obligation or liability acqulred accrued

-or‘incurred under the repealed Act; or
- {¢) any penalty, forfeiture of punishment incurred in respect of

- any offence committed against the repealed Act; or

{d) any investigation, legal proceeding or remedy in respect of
any such right, privilege, obligation, penalty, forfeiture or
punishment as aforesaid and any such investigation, legal
proceeding or remedy may be igstituted, continued or en-
forced, and any such penalty, forfeiture or punishment may
be-imposed as if this Act has not been enforced:
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“In sub-section (1) of Section 129-E, after the second proviso, the
following proviso shall be inserted, namely:-

“Provided also that the Gram Panchayats in the Scheduled areas
which have no population of Scheduled Tribes shall be excluded in
prescribed manner from allotment of seats or the offices as the case

may be, reserved for Panchas or Sarpanchas belonging to Scheduled
Tribes. »

COMMENTARY

1. No Scheduled Area.-A district will not stand declared as scheduled
area merely because its constituents have been declared as scheduled areas.
Unless there is a declaration by the President in Part-C of the fifth Schedule
an area cannot form a part of Scheduled Area. The district has a different
unit for the purpose of election under Art. 243-M of the Constitution. The -
concepts of Zila Panchayat and reservation are different things. The con-
stituents having already been declared Scheduled Areas are maintained as
such. Section 129-E cannot override the Constitution. It has to follow it till
the district as a area or unit is declared as a Scheduled Area for the purpose
of election of Zila Panchayat. It cannot be regarded as a Scheduled Area by
deductive or syllogistic process. State of Madhya Pradesh v. Ashok Kumar
Tripathi, AIR 2008 M.P. 187 = AIR 2008 (NOC) 460 (M.P.)[DB].

2. Reservation of seats in Scheduled Areas of more than 50%.-
Provisions of the Panchayats (Extension to the Scheduled Areas) Act 40-0f

1996, S.4(a),(g)-reservation-of séats in Scheduled: Areas for- members -in~ - =72 =~ 'é‘

excess of 50% of population of reserved categories hass benevolent aim of
giving reserved categories training and chance of participating in local self’
Government. Protective discrimination held justified. Ashok Kumar
Tripathi v. Union of India, 2001 (4) MPLJ 206.

Similarly reservations of 100% seats of Chairpersons in Panchayats in
Scheduled areas for Scheduled Tribes is not discriminatory. Ashok Kumar
Tripathi v. Union of India, 2001 (4) MPL.J 206. :

3. Chapter XIV-A, as introduced by Act 43 of 1997-Scope and
purpose of provision.-[1]-S.4(g)- of the Panchayats- (Exteénsion to the -
Scheduled Areas) Act, 1996 (Central Act 40 of 1996) is in pari materia with
the prowsmns of M.P.Act 43 of 1997 since they both are meant for reserva-
tion of seats in the Panchayats falling in the Scheduled Areas. Ashok Kumar
Tripathi v. Union of India, 2000 (1) JLJ 208=2000 (2) MPHT 193 (DB).

[2] In the matter of reservation, principle of proportionate repre-
sentation based on population of reserved categories has been adhered to.
Departure has been made from it in giving them larger share ofgself-gover-
nance. AIR 1993 SC 477 and W.P.N0.1013 of' 1996 Disting. Ashok Kumar
Tripathi v. Union of India, 2000 (1) JLJ 2082000 (2) MPHT 193 (DB).

{3)-Reservation of Scheduled Castes, Scheduled Tribes, Women and
Backward Classes being 44% at the State level is not high, hence it is neither

arbitrary nor excessive. Ashok Kumar Tripathi v. Union of I ndza 2000 (1)
JLJ 208=2000 (2) MPHT 193 (DB).

[4] More than 50% reservation in categories 1nclud1ng Scheduled Tribes
in Scheduled Areas and 100% reservations for Chairpersons not illegal.
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(vi) to control local plans, resources and expenditure for such plans
including tribal sub-plans, and;

(vii) to exercise and perform such other powers and functions as
the State Government may confer on or entrust under any law for the
time being in force.

129-D. Functions of Gram Panchayat Without prejudice to the
generality of powers conferred by this Act, the Gram Panchayat in
Scheduled Areas, under the general superintendence, control and
direction of the Gram Sabha shall also have the following powers,
namely:-

(1) '[x x x]

(ii) to manage village markets and melas including cattle fairs by
whaltever name called;

(iii) to (vi) [x X X]

(vii) to exercise control local plans, resources and expenditure for
such plans including tribal sub-plans; and

(viil) to exercise and perform such other powers and functions as

‘the State Government may confer on or entrust under any law for the

time being in force.

129-E. Reservation of seats.- [l)- The reservation of seats for
Scheduled Castes and Scheduled Tribes in every Panchayat in

in that Panchayat:
Provided that reservation for Scheduled Tribes shall not be less
than one-half of the total number of seats:

Provided further that all seats of Sarpanch or President, as the case
may be, of Panchayats at all levels in Scheduled Areas shall be
reserved for members of the Scheduled Tribes.

(2) The State Government may nominate persons belonging to such
Scheduled Tribes as have no representation in a Panchayat in the

- Scheduled Areas at the intermediate level or-in apanchayat-in the

Scheduled Areas at the district level:

Provided that such nomination shall not exceed one-tenth of the
total members to be elected in that Panchayat.

(3) In a Panchayat in Scheduled Areas such number of seats shall
be reserved for persons belonging to other backward classes, which
together with the seats already reserved for Scheduled Tribes, and
Scheduled Castes, if any, shall not exceed three- fourths of all the
seats in that Panchayat.

Applicability to Scheduled Area. By Notfn. No.F.1-8-97-XXII-P-
2.- dated 20th March 1999, Pub.in Rajpatra Ext. dated 24th March,
‘1999, p.334, the Governor of Madhya Pradesh has applied the Madhya
Pradesh Panchayat Raj Adhiniyam, 1993 (1 of 1994), with the excep-
tions and modifications as under:-

1 Omitted by M.P.Act 5 of 1999 [5-4-1999].
2  Omitted by M.P.Act 5 of 1999 [5-4-1999].

.Scheduled -Areas shall be in-preportion to-their respective population- =~ -
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as may be prescribed, and each such Gram Sabha may consist of a
habitation or a group of habitations or a hamlet or & group of hamlets
comprising a community and managing its affairs in accordance with
{raditions and customs. :

11(3) The quorum of every meeting of Gram Sabha shall not be less
than one-tenth of the total number of members of the Gram Sabha or
five hundred members of the Gram Sabha, whichever is less.]

(4) The meeting of “Gram Sabha’ shall be presided over by a
member of the Gram Sabha belonging to the Scheduled Tribes not
being the Sarpanch or the Upsarpanch or any member of the
Panchayat, to be elected for the purpose by the majority of the ]
members present in that meeting, $

COMMENTARY

Creation of new villages.-This section finds place in Chapter XIV-A -
which has overriding effect in respect of the provisions of the Act. Formation )
of new villages is a legislative function. No question of inviting suggestions
or objection arises. 1995 MPLJ 152 Rel. Bechansingh v. State of M.P., 2000
(1) MPLJ 405=2000 (1) MPWN 121.

Rules:- The State Government has made the following rules in exercise
of the powers conferred by this section. These Rules shall be found under
Rules given separately. o A TR S

«Scheduled Areas Gram Sabha (Constitution, Procedure of Meeting and
Conduct of Business) Rules, 1998"

129-C. Powers and Functions of Gram Sabha.- In addition to the
powers and functions contained in Section-7, the Gram Sabha in
Scheduled Areas shall also have the following powers and functions,
namely:— . o

(i) to safeguard and preserve the traditions and customs of the
people, their cultural identity and community resources and the
customary mode of dispute resolution:

(i) %1x x x] -

(iii) to manage natural resources including land, water and forests
within the area of the village in accordance with its tradition and in
harmony with the provisions of the Constitution and with due regard
to the spirit of other relevant laws for the time being in force.

(iv) 3[x x x] ’

(v) to manage village markets and melas including cattle fair, by
what ever name called, through the Gram Panchayat;

1 Subs. by M.P. Act 18 of 2007 [25-5-2007] for the following:-

“{3) Not less than one-fifth or one thousand, whichever is less ol the total number
of members of the Gram Sabha shall form a quorum for meeting of the Gram Sabha
and out of which not less than one-third shall be women members.”

Omilted by M.P.Act 5 of 1999 [5-4- 1999).

3 Omilted by M.P.Act 5 of 1999 {5-4-1999].
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Governor, who shall cause the said reports to be laid on the table of

" the Legislative Assembly.]

1[(3) The social audit shall be performed by Gram Sabha regarding
quality of community work and beneficiary oriented work executed in
the Gram Sabha area in prescribed manner.]

PREVIOUS PROVISIONS
[Before substitution S.129 was applicable as under]

“S. 129, Audit of Panchayats.-(1) There shall be a separate and
independent Audit Organisation under the control of the State Govern-
ment to perform audit of accounts of Panchayats.

(2) The Audit Organisation shall consist of such officers and
servants, to be appointed by the State Government, as, the State
Government may deem fit from time to time.

(3} The manner of audit of Panchayat accounts, payment of audit

fees and action on such audit reports shall be such as may be
prescribed.”

Rules:- The State Government has made the following rules in exercise
of the powers conferred by this section. These Rules shall be found under
Rules given separately.

“PanchayatAudzt Rules, 1997" i
2[CHAPTER XIV-A- SPECIAL PROVISIONS FOR PAN CHAYATS
IN THE SCHEDULED AREAS
f’[ 129-A Definitions.- Notwithstanding anything contained in this
Act and unless the context otherwise requires in this Chapter:

{a) 'Gram Sabha" means a body consisting of persons whose names
are included in the electoral rolls relating to the area of a Panchayat
at the village level, or part thereof, for which it is constituted.

(b) Village” means a village in the Scheduled Areas which shall

ordinarily consistof ahabitation or a group of habitations or a- hamlet -~

or a group of hamlets comprising a community and managing its
affairs in accordance with traditions and customs.

- 129-B. Constitution of Village and Gram Sabha.- (1) The Gover-
rior ‘shall be public notification specify a “Village” for the purposes of
thlS Chapter.

(2) Ordinarily, there shall be a Gram Sabha for a “village’ as defined
in sub-section (1}):

Provided that if the member of the.Gram Sabha so desired, more

than-one Gram-Sabha may be constituted iy 'a village, in such manner

1— iIns. by M.P. Act 26 of 2012 [23-5-2012].

. 2 Ins. by MP 43 of 1997 [5-12-1997].

3%i185.129-A to 129-F ins. by MP 43 of 1997 {5-12-1997].
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manner and the objections received have been considered.

(2) On making of the order under sub-section (1} the Governor or

the authority authorised by him may p#ss such consequential orders
as may be necessary.

127. Alteration in limits of Block and Zila Panchayat.-(1) The
'[Governor] may, by notification [change the headquarters of a block
or] alter the limits of a block by including therein any local area in the
vicinily thereof or by excluding therefrom any local area comprised
therein:

Provided that no such notification shall be issued unless a notice
signifying such intention and inviting objections from persons likely to
be affected by the alteration in the limits of the blocks by the date to
be specified therein has been published in the prescribed manner and
the objections received have been considered:

S[Provided further that no such notification to change the head-
quarters of a block shall be issued except to change such headquarters
which exist outside the limits of the block to a place within that block.]

(2] On the issuance of the notification under sub-section (1) the
[Governor] or the authority authorised by him may pass such conse-
quential orders as may be necessary.

(3) On the alteration of the limits of a district, the State Govern-

ment may pass such consequentlal orders in respect of lea Panchayat
- as may be necessary.- T .

- 128, Management of Government lands -Any Govemment land
lransferred to a [Panchayat or Gram Sabha] shall be managed by
such [Panchayat or Gram Sabha] in accordance with such rules as
the State Government may make in this hchalf.

Rules:- The State Government has made the following rules in exercise

of the powers conferred by this section. Theso xules shall be found under
Rules given separately

“Panchayat ( M anagement of Government Lands) Rules, 1 995“
' CHAPTERXIV-AUDIT ~—~ 77—

[129 Audit of Panchayats.-(1) The accounts of the Panchayats
shall be audited by the Director, Local Fund Audit and the Comptroller
and Auditor General of India shall give technical guidelines and
supervision over the audit of Panchayats.

(2) The annual audit report of Director, Local Fund Auait on
Panchayats along with the annual technical inspection report of the
Comptrolier and Auditor General of India shall be submitted to the

Subs. by MP 39 of 1995.

Ins. by MP 43 of 1997 {5-12-1997}.

Ins. by MP 43 of 199715-12-1997).

Subs. by MP 39 of 1995.

Subs. by M.P.Act 3 of 2001, w.e.[.26-1-2001.

Subs. by M.P.Act 3 of 2001, w.e.f.26-1-2001.

Subs. by M.P. Act 26 of 2011, then amended by M.P. Act 26 of 2012,
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may be necessary.

’ COMMENTARY

1.Exclusion of Village Kumadi from the area of erstwhile Gram
Panchayat Toogni. The objections of the villagers were duly considered by
the Collector before the issuance of final notification. High Court cannot sit
in appeal over the decision. Case Law considered. Lalsingh v. State of M.P.,
2005 (1) MPL+J 348=2005 (2) MPHT 346=AIR 2005 NOC 250 MP.

2. Notification under- Validity.-Publication of a notification should
be effective and meaningful. If a notice is published in Gazette, inviting
objections by a particular date and that date has already expired before the
notification is received by the persons affected, it is a meaningless and
invalid publication. Pranay Gupta v. State of M.P., 2004 (4) MPLJ
574=2005 (1) J1.J 295 (DB).

3. Requirement under the proviso is mandatory.-The object of
requirement of publication of notice is to draw the attention of the residents
of the area who are likely to be affected by the proposals, so that they can
submit their suggestions or file their objection to the proposals, which on
consideration may enable the authority concerned to take a proper decision
in the matter, either by dropping the proposals or by proceeding in terms of
the proposals. The delimitation changes made in exercise of powers under

sub-section (1) will materially affect the residents of the area. Such changes . .- ... ....._

~ as contemplated in the sub- section are not to be made lightly or routinely
either for political convenience or at the whims of the executive. There

- should be proper application of mind and valid reasons for effecting such

changes. Pranay Gupta v. State of M.P., 2004 (4) MPLJ 574=2005 (1) JLJ

295 (DB).

4. Alteration in limits of Gram Panchayat area-Change of Head
Quarter-Amalgamation of two or more Gram Panchayat area to
split up a Gram Panchayat.- These are legislative functions. They cannot
be challenged in writ petition specially when the objections of the village

people were considered-and overruled by the Collector. AIR 1995 MPLJ 152,

AIR 1990 SC 261 and 2002 (2) SCC 7 Foll. AIR 1987 SC 1239 Disting.
Lalsingh v. State of M.P., 2005 (2) MPHT 346=AIR 2005 NOC 250
MP=2005 (1) MPLJ 348.

T_,_'“5.‘ Rules.- The State Government has made the following rules in

exercise of the powers conferred by this section. These Rules shall be found

under Rules given separately. ._
¥ “Alteration of Limit, Dis-establishment or Change of Head- Quarters

‘Rules, 1994.”

¥

126. Difestablishment of village.-(1) The Governor or the
. authority authorised by him may, by an order in writing, disestablish
a village:

Provided that no such order shall be issued unless a notice of the
proposal inviting objections from persons likely to be affected thereby
. the date to be specified therein has been published in the prescribed
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improper acceptance of nomination paper due to incomiplete information in
the declaration did not provide a ground to set aside the election. Siyawati
v. Phoolwati, 2009(1) MPHT 301 = 2009(1) JLJ 431 = AIR 2009 (NOC)
425 MP = 2008 (4) MPLJ 437 = 2009(2) MPWN 49.

21. Rules:- The State Government has made the following rules in
exercise of the powers conferred by this section. These Rules shall be found
under Rules given separately. o

“Panchayats (Election Petitions, Corrupt Practices and Disqualification
for Membership) Rules, 1995* .

123. Power to expel person who refuse to pay fee.-When any fee
has been imposed under this Act or the right to collect it has been
leased thereunder, any person employed by the l{Panchayat or Gram
Sabha] concerned or any person duly authorised in this behalf by it or
by the lessee to collect such fees, may subject to the condition of the
lease to collect the fee expel from the place for the use of which a fee
is payable, any persons who is liable to pay the fee but refuses to pay
it.

124. 2[P::r.nchay'at or Gram Sabha] in default of owner or oc-
cupier may execute work and recover expenses.-Whenever under
the provision of this Act any work is required by the owner or occupier

of any building or land and default is made in-the execution:of such ~.. -

work the 3[Panchayat or Gram Sabhal, whether any penalty is or is not
provided for such default, may cause such work to be executed, and
the expenses thereby incurred shall, unless otherwise expressly
provided in this Act, be paid to it by the person by whom such work
ought to’have been executed and in case of default of payment, it shall
be recoverable as arrears of land revenue.

125. Changes of headguarters of Gram Panchayat division,
amalgamation and alteration of Panchayat area.-(1) The Governor

or the authority. authorised by him may by _order change the head-

quarters of a Gram Panchayat or alter, the limits of a Gram Panchayat
area by including within it any local area in the vicinity thereof or by
excluding therefrom any local area comprised therein or amalgamate
two or more Gram Panchayat areas and from one Gram Panchayat

area in their place or split up a Gram Panchayat area and from two or
more Gram Panchayat areas in its place:

Provided that no order under this section shall be made unless a
proposal in this behalf is published for inviting suggestions and

objections in such manner as may be préscribed an objections are
considered.

(2) On the issuance of the order under sub-section (1) the Governor
or the prescribed authority shall pass such consequential orders as

1  Subs. by M.P.Act 3 of 2001, w.e.f.26-1-2001.
2  Subs. by M.P.Act 3 of 2001, w.e.f.26-1-2001.
3  Subs. by M.P.Act 3 of 2001, w.e.[.26-1-2001.
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of votes and passed order for setting aside election of the returned
cardidate, the order is bad. Election petition suffered from fatal defect,
Amarsingh v. Sub-divisional Officer, 1997 (2) MPLJ 192.

Rule 11: Procedure not followed.-Addl.’ Collector called the
relevant record and holding that Government dues were outstanding
against the petitioner and declared election as illegal. Hold, that
procedure as envisaged under Rules 11 & 12 has not been complied
hence the order passed by the Addl. Collector is prima facie perverse,
petition allowed and the matter is remanded back to the Addl. Collec-
tor. Mohanlal Diwakar v. State of C.G., 2006(1) CGLJ 105.

Rule 13:

Withdrawal of petition.-{1] Mere filing of an application for
withdrawal of election petition will not automatically result into
withdrawal of election petition. Can be withdrawn only with the leave
of the specified officer. This is a matter of common knowledge that in
elections lot of pressure, threatening, money and muscle power are
employed and this sometimes results into filing of a withdrawal ap-
plication in the election petition. Thus, a power is given to the specified
officer to examine the genuineness of such a request and if the said
authority comes to the conclusion that in the facts and circumstances
of the case, such a leave cannot be granted, it has a power to refuse

~ the same. Leelawativ. Kanhaiyalal, 2011(4) MPLJ 131 = 2012(1) JLJ - - .- |

[2] See relative rule 13. Meena Singh v. Prescribed Authority-Cum-
Collector, 1998 (2) MPLJ 309.

, 'Rule 21: Recount of votes.-

Consideration.-Mere rejection of an application under Rule 80
filed by the petitioner is not a sufficient ground for ordering recount of
votes. Vidhyawati Lilhare v. Sub-Divisional Officer-cum-Prescribed Of-
ficer, Lanji, Balaghat, 2010(1) MPLJ 115 = 2010(4) MPHT 92 =
2010(2) JLJI 29. - e

Order of recount.-(1] An order of recount cannot be passed on mere
asking. An issue should be framed, evidence be recorded and the question
should be decided on going through such an evidence. Secrecy of votes cannot
be lightly revealed. Udaysingh v. Himmatsingh, 1999 (1) JLJ 200,

(2] Recount of votes cannot be ordered even on consent. Secrecy of voting
cannot be broken lightly. Gajanan v. Ramcharan, 1997 (II) MPWN 3.

Result materially affected or not - some cases.-[1] Facts sup-
.pressed, election declared void.-The nomination paper of a returned

-candidate itself is found to have bBeen improperly “accepted because the

returncd candidate suppressed his some assets etc. Held, his result has been

-obviously materially affected therefore his slection properly declared as:

void. Mehboob Khan v. Lallu Bhai, AIR 2009 (NOC) 532 MP = 2008 (4)

'MPLJ 198 = 2008(3) JLJ 307 = 2008(5) MPHT 95.

[2] Returned candidate lady suppressed fact of havingnine chjldren and
declare 5 children, it would not have caused any disqualification to her,
therefore the result of the election is not materially affected and -_the
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the pleadings. The verification at the bottom of the affidavit verifics
contents of the affidavit to the extent of name of deponent, residence
of the deponent ang filing of the petition. Thus it amounts to non-
compliance of the mandatory requirement of Rule 5. Ram Das Singh v.
Balran Singh, 2007(2) MPHT 58 (CG).

Rule 6: See also comments under S.36.

Rule 7: Deposit of security amount is essential.-[1] Fresh elec-
tion petition filed by the petitioner by withdrawing the earlier petition.
While filing the second election petition, security amount has to be
deposited by the petitioner. Amount deposited with the first election
petition cannot be treated as deposit of security for entertaining the
second election petition. Election petition rightly dismissed by the
Election Tribunal for non-compliance of Rule 7 of the Rules. Roopa
Singh v. State of M.P., 2012(2) MPLJ 435 = 2012(2) MPHT 502.

[2] The respondent No.1 has admittedly, deposited a sum of Rs.
500/- with the Tahsildar, who is not a specified officer as defined
under Rule 2(d). Deposit of the security amount is a mandatory
requirement as held by the Supreme Court in the case of M.
Karunanidhi v. Dr. H.V. Hande and Ors., 1983(2) SCC 473. The
deposit of the security amount with any officer, other then the specified
officer, may be Sub-ordinate Officer, does not satisfy the mandatory
requirements of the provisions of Rule 7 of the Rules. Ram Das Singh
v. Balran Singh, 2007(2) MPHT 58 (CG).

" Rule 8: Non-compliancé of Rulés in Election Petition.-{l] Issue -+ ="
of defect of non-compliance of the rules can be taken up by the Election
‘Tribunal at any stage and it is not incumbent upon the authority to do
so only at the threshold. Baijulal Verma v. Additional Collector,
Chhindwara, 2009(4) MPLJ 548 = 2010(1) MPHT 477.

[2] Non compliance with Rules 3, 4 or 7. Prescribed Authority if
after hearing the petitioner finds non-compliance of Rules 3, 4 or 7, it
has no choice but to dismiss the petition. Divisiya w/o Naresh Paraste
p. Shanta w/o Narayan Singh Pusham, 2011(2) MPLJ 701.
. 3] Provisions are mandatory.-(a) The provisions of Rules 7and 8 are - - -~ -
mandatory. Where security amount was not deposited along with the

election petition, such a petition is liable to be dismissed. Udaysingh v.
Himmatsingh, 1999 (1) JLJ 200.

(b) But in a case where deposit was not made along with the ?
election petition but made subsequently before expiration of the period
of limitation and also before cognizance of the matter was taken, the
election petition does not suffer from a fatal defect. AIR 1986 MP 49 .
Disting. Ravi Thakur v. Shivshankar, AIR 1997 MP 136. See also “
Kailashnarayan v. Namddr, 1996 JLJ 391, '

(e) It is essential that an election petition should be signed and verified.
Further it is essential that it should accompany as many copies of such a

petition as there are respondents. Udaysingh v. Himmatsingh, 1999 (1) JLJ 5
200. ' : :

{d) Where deposit of security amount was not made 'along with
election petition and the S.D.O. took cognizance of it, directed recount
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dispute. The Election Tribunal erred in dismissing the election petition
by holding that there is non-compliance of Rule 3 of the Rules. The
impugned order passed by the Election Tribunal set aside. Natthulal v.
Shakuntalabai, 2011(2) MPLJ 424 = 2011(2) MPHT 153.

{5} Neither the requisiie copies of the Election Petition were filed
"nor they are signed. Non-Compliance of Rule 3 by the Election
Petitioner. Election petition dismissed. Rakesh v. Returning Officer
Panchayat Nirvachan, 2012{4) MPLJ 458 = 2012(5) MPHT 194.

Rr.3 & 8:

[1] Failure to file copies of election petition- Petition to be dismissed.-{1]
Where in compliance with the provisions of rule 3, election petition did not
accompany as many copies of the same as there were respondents, the
requirement being mandatory, such a petition was liable to be dismissed
under the provisions of rule 8. Shivdhari Lakhesar v. Jaduman Bishwanath,
1999 (1) MPLJ 291.

[2) See also: Udaysingh v. Himmatsingh, 1999 (1) JL.J 200.

[3] Petition should be attested by the election petitioner. In its absence
the petition is liable to be dismissed. Attestation by advocate would not save
the petition. Omprakash Soni v. Ashokkumar, AIR 1996 MP 43.

[4] Attested copies of documents supplied to respondents not
signed by petitioner- Petition liable to be dismissed. Defect cannot be

. cured after, period of limitation. -Amolsingh v. Hamir Singh,- 1996 (1) .. . ..

MPWN 122.

[5]- Election petition not rejected.-Petitioner herself was present
at the time of presentation of the election petition before the specified
officer and her thumb impression was taken on the right hand side
corner of the said order sheet, Merely because endorsement made in
the order sheet is that the petition was presented by her Counsel, it
cannot be construed that the election petitioner was not presented at
the time of presentation of the election petition and that she has not
presented the election petition. In fact, the election petitioner was
present before the specified officer along with hér Counsel when the
election petition was presented. That being so, compliance of Rule 3{1)
of the Rules of 1995 having been made and on this ground the election
petition can not be rejected. Kailashi v. Bharosi, 2006(3) MPLJ 477 =
2006(3) MPHT 404.

Rule 4: Where petitioner claims that he or any other person be
declared elected in place of the returned candidate, he has to join only
the contesting candidates as party and not those whose nomination
- has been rejected or who withidrew his nomination. Harishankar
-Suryavanshi v. -Stafe of M.P., 1998 (2) Vidhi Bliaswar 225.

Rule 5: Pleadings not verified.-Rule 5 prescribes that the elec-
tion petition shall be signed by the petitioner and verified in the

manner laid down in the CPC, for the veritication of pleadings. In the
present case on hand, admittedly, the petitioner has not complied with
the mandatory requirement as prescribed under Rule 5(c} of the Rules,
1995. There is no verification of pleadings and the affidavit filed by the
respondent No.1 does not disclose source of information contained-in
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Ramswaroop v. Maharajsingh, 1997 (I) MPWN 36.

19. Appeal and Revision.-Rules framed for election petitions etc. do
not provide anysappeal or revision. Decision pronounced under Rule 23 has

further been declared to be final under Rule 25. Hukumchand v. Dheer ji,
2001 (1) JLJ 229.

20. Comments under election petition Rules of 1995.-Comments
under M.P. Panchayats (Election Petitions, Corrupt Practices and Dis-
qualification For Membership) Rules, 1995 are as follows:-

Rule 3:

A. Requirements of Election Petition.-[1] Extra copy of
memorandum of Election Petition given to returned candidate/respon-
dent No. 1 before Election Tribunal. It was not required to be signed
and verified by the Election Petitioner. Natthulal v. Shakuntalabai,
2011(2) MPLJ 424 = 2011(2) MPHT 153.

[2] Rule 3 only provides signing and attestation of copies filed along
with the election petition. Election petition filed by the respondent was
accepted by the authority in accordance with the provisions of Rule 3
and thereafter notice on the said election petition was issued to the
appellant. Nothing on record to establish that a signed and attested
copy of the election petition was not sent to the appellant along with
the notice. Appellant should have established this fact and as the best
evidence which was available to the appellant was not produced by
him, an adverse inference has rightly been drawn against him. Addi- . . .

tional copy, i.e. an extra copy which was given lo the counsel for the ~  §

appellant during the proceedings need not be signed and attested by
the election petitioner as that is not the requirement of Rule 3.
Shakuntalabai v. Nathulal, 2011(3}) MPLJ 119 = 2011(5) MPHT 35.
B. Maintainability of petition.-[1] Election petition filed by
respondent No. 6 was not duly verified and the security amount
required to be deposited at the time of presentation of the petition.
Petitioner not having complied with mandatory provisions of the Rules
was not maintainable. Kana Mandal v, State of M P 2010(2) MPLJ

468 = 2010(3) MPHT 278. SRR e

. [2] Election Petition not presented by the election petitioner by
presenting it herself or through an authorized advocate. Election
petition dismissed in view of provisions of Rules 3, 8 and 21. Kamlesh
Nut v. Commissioner, 2012(4)} MPLJ 385 = 2012(5) MPHT 127.

[3] Copies of the election petition served on the respondent did not

* bear the signatures of the petitioner, were not verified and did not bear

attestation as required by Rule 3(2). Election Tribunal rightly dis-
missed thc clection petition. Bajjulal Vermayv. Additional Collector,
Chhindwara, 2009(4) MPLJ 548 = 2010(1) MPHT 477.

[4] If a party is having the best evidence in his power and posses-
sion he is duty bound to produce it in the Court in order to resolve the
controversy and that party should not place reliance on the abstract
doctrine of onus of proof that it was no part of his duty to produce it.
Respondent No. 1 should have filed the copy of election petition served
upon her along withi the summons in the court in order to resolve the
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any opinion about the improper rejection or reception of the votes but only |.
with a view to enable him to form such an opinion, he had proceeded to pass
the order directing production of the ballot papers and for reacting of the
votes.

An order of recount cannot be granted as a matter of course, which is to
be resorted to only upon satisfaction that material facts pleaded in the
petition and supported by the contemporaneous evidence justify such an
order. Kailashsingh v. Narayansingh, 1999 (1) JLJ 342,

See also: _
[4] Pushpendra Singh v. Padmakar, 1998 (1) JL.J 351.

[5] Recount of votes cannot be ordered even on consent. Secrecy of voting
cannot be broken lightly. Gajanan v. Ramcharan, 1997 (II) MPWN 3.

[6] Also see Gayatri Bai v. Alka Sharma, 1997 (I) MPWN 98.

16. Marking of ballot paper.-[1] Marking of ballot paper by mark
other than the prescribed one- Vote is rendered void. Ravi Thakur v.
Shivshankar, AIR 1997 MP 136.

[2] Validity of ballot paper.-Putting of right symbol mark instead of .
cross mark - provision is directory & not mandatory.- Sub-rule 6(ii) of Rule
16 of M.P. Panchayat (Up-Sarpanch, President and Vice President) Nir-
vachan Niyam, 1995 contemplates five category of cases in which the ballot

.....

declaring a ballot paper as invalid. If only marks are placed in a ballot paper

in a manner to make it doubtful as to for which candidate the vote was

intended to be given then the same becomes invalid. The grounds con-

templated for declaring a vote as invalid does not indicate that a vote cast

by putting any mark other than the cross mark is invalid, that being so, the
requirement of putting cross mark is only directory in nature and not

mandatory. Geeta Devi Yadav v. Archana, 2008 (1) MPLJ 261 = 2008(2)

JL-J 34.

paper is held to be invalid. Putting of any other mark than the one prescribed . .........L
under sub-rule (4) of said rules is nol contemplated in the category for

[8] Anextra symbol mark was printed on the ballot paper. Held, when™ = -

it does not affected the election substantially then the Tribunal wrongly
declared the election of petitioner as void. Smt. Kala Bai v. State of M.P.,
2006(4) MPHT 243.

17. Deficient amount of security deposited along w1th electlon
petition- Before expiry of limitation, deficiency made good- Petition
cannot be rejected.- Where an election petition was presented without
sufficient amount of security deposit but the deficiency was made good
within the period prescribed for such presentation, the petition cannot be
dismissed on the ground of deficient seeurity amount being deposited. AIR
1957 SC 363 & AIR 1957 SC 444 Foll. Kailashnarayan v. Namdar, 1996
JL-J 391. '

But where the full amount of security is not deposited, the petition is
Liable to be dismissed. Mohan v. Shankarlal, 1996 (1) MPWN 126.

18. Exparte order final.-Where the returned candidate after filing
reply neither appeared nor adduced any evidence nor sought to get ex parte
order set aside, the order becomes final and cannot be challenged.




1
ii

(PA)172 PANCHAYAT RAJ AVAM GRAM SWARAJ ADHI., 1993 S. 122

error, If proof is furnished of some errors in respect of some ballot papers;
scrutiny and recount cannot be limited to those ballot papers only. In
Halsbury’s Laws of England it is observed that prima facie proof of error
complained of must be given by the election petitioner and it must further
be shown that the errors are of such magnitude that the result of the election
sofar as it affects the returned candidate is materially affected, then recount
is dlrected

The Supreme Court in AIR 1975 SC 283, has said, “recount can be
ordered where (i) all the material facts on Whlch the allegations of ir-
regularity or illegality are founded are pleaded adequately in the election
petition, (i1) the Court/Tribunal trying the petition is prima facie satisfied
that the making of such an order is imperatively necessary to decide the
dispute and to do complete and effectual justice between the parties.

If the order of recount is not in accordance with the law and on the basis
of the material as required under the law tilting of election result on account
of the recount, cannot be a ground for maintaining the order of recount and
thereby declaration of the result. Order of recount by Tribunal and on basis
of recount order of setting aside election held not justified. Bahoranlal v.
Ganeshprasad, AIR 1999 MP 7.

See also:
[2] Suman Santoshkumar Patel v. Bhanwati Mahesh Pratap, 1999 (1)

MPL.J 88.

3] In AIR 1989 sC 6‘4‘0', Para'13; it is observed as follows: - =77

“The settled position of law is that the justification for an order for
examination of ballot papers and recount of votes is not to be derived
from hind sight and by the result of the recount of votes. On the
contrary, the justification for an order of recount of votes should be
provided by the material placed by an election petitioner on the
threshold before an order for recount of votes is actually made. The
reason for this salutary rule is that the preservation of the safety of the
ballot is a sacrosanct principle which cannot be lightly or hastily
broken unless there is prima facie genuine need for it. The right of a .
defeated candidate to assail the validity of an election result and seek
recounting of votes has to be subject to the basic principle that the
secrecy of the ballot is sacrosanct in a democracy and hence unless the
affected candidate is able to allege and substantiate in acceptable
measure by means of evidence that a prima facie case of a high degree
of probability existed for the recount of votes being ordered by the
Election Tribunal in the mterests of justice, a Tribunal or Could should
not order the recount of votes.”

In the instant case there was nothing beyond the pleadlng of the parties
on record to enable the specified officer to form an opinion as required by
Rule 21 of the Rules that there was in fact an improper acceptance or
rejection of the votes or refusal of any vote or reception of any vote which
was void. In fact the specified officer has proceeded to order the recount
merely to ascertain whether or not the allegations contained in the election
petition with regard to the improper rejection or reception of the votes were
true or not. This clearly indicates that the specified officer had not formed
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a concise statement of material facts and clear evidence in support of the
facts pleaded. Small margin of victory by itself is not a ground for ordering
recount. A roving and fishing inquiry is not permissible while directing
recount of votes. The requirement of maintaining secrecy of ballot papers
has to be kept in mind before directing a recount. The requisites for ordering
re-count are a prima facie case and pleading of material facts detailing the
irregularities in counting of votes. Birjha Bai v. State of M.P., 2008 (2)
MPLJ 591 = 2008(1) MPHT 203 = AIR 2008 (NOC) 2306 MP[DB].

[8] Recounting order was not proper since the Tribunal failed to ap-
preciate factual scenario in proper perspective. Further more, delegation of
power of recount to a Committee and non- verification of ballot papers by
Tribunal itself, is illegal and impermissible in absence of any such provision.
Smt. Sampat Devi v. 8.D.O. cum Prescribed Authority Niwadi, Tikamgarh,
AIR 2007 (NOC) 2652 MP = 2007(3) MPHT 462 = 2007(3) JLJ 301 [DB].

[9] Recounting of votes and invalidation of votes.-As far as advert-
ing into the merit with regard to recounting of votes and invalidation of votes
are concerned, these questions could be decide only after issues are framed
and evidence is recorded. Ravindra Singh v. SDO cum Prescribed Authority,
Datia, 2006(3) MPLJ 570 = 2006(3) MPHT 1560.

[10] See also: Ramavtar Budhouwa v. Smt. Susheela Singh, 2007(1)
JLJ 54; '

- Rafik Khiair v-S:D.0: cuni-Pres: Aiithority; 2007(3) JIaJ 2445~ == wmm 0027

Ramavtar Budhouwa v. Smt. Susheela Singh, 2007(1) JLJ 54;

Rooprani (Smt.) v. Sub-Divisional Officer, Damoh, 2007(8) JLJ 173.

[11] Recounting of votes in panchayat election.-In an election
petition before the Tribunal, there was no allegation whatsoever that during
the process of initial counting there was non-supply of adequate light and
there was illegality in the counting of votes on that score. Filing of an
application for recount does not necessarily mean that the election
petitioner can ask for recount of votes before the Tribunal on the ground

that his application for récount was not entertdined. There has toberan ™ 7

imperative necessity and a foundation has to be made by bringing adequate
material on record and adducing cogent evidence. There was nothing in
evidence that irregularities or illegalities committed by the Returning. ..
Officer. In the absence of such material, the ele¢tion Tribunal had fallen into
gross error by directing recounting of votes. AIR 1997 SC 3072, AIR 1964
SC 1249, AIR 1966 SC 773, AIR 1972 SC 1251, AIR 1973 SC 215, AIR 1975
SC 283, 376 & 701, AIR 1980 SC 200, AIR 1984 SC 396, AIR 1993 SC 367,
~{1999) 4 SCC 508, (2000) 8 SCC 355 & (2001) 3 SCC 81, Rel. Chandrawati

. v. Vijay Rajkumari, 2002.(4) MPLJ 74=2003.(2) JLJ 232.

15. Order of recount-Order made on the result of illegal order of
recount liable to be set aside.-[1] In AIR 1982 Supreme Court-1569, it is
observed that when a petition is for relief of scrutiny and recount on the
allegation of misconduct, the petitioner has to offer prima facie proof of
errors in counting and if errors in counting are prima facie established a
recount can be ordered. If the allegation is of improper rejection of valid
votes which is covered by the broad spectrum of scrutiny and recount
because of misconduct, petitioner must furnish prima facie proof of such

e TR R
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wlich it must discharge in accordance with law. Asim Saha v. Collector,
Kanker, 2001 (1) MPHT 6 (CG).

[4] Recounting of votes- Permissibility.-The difference of votes
polled by the winning candidate and the one who lost was of one vote only.
[t was contended by the candidate who lost that her legal votes were
rejected, hence order of recounting by the Sub- Divisional Officer is quite
quito proper and he has done justice in the cause. Ramrativ. 8.D.0., Sidhi,

2005 (3) MPLJ 101,

[5] Recounting order proper.-(i) The pleadings and proof in the
natter of recount have relevance for the purpose of determining the question
of jurisdiction to permit or not to permit recount. Since the polling and
counting both performed in absence of sufficient light therefore recounting
order was proper. Rajesh Kumar Banshkar v. Malti Parmar, AIR 2009
(NOC) 751 (ML.P.) = 2009(2) MPHT 391 = 2008 (4) MPL.J 375 = 2009(1)

MPWN 11. See also: Ramavtar Budhouwa v. Smt. Susheela Singh, 2007(1)
JLJ 54.

(i) Difference of votes was only 17. Electricity failed twice and votes
were counted in candle light. Sufficient circumstances to order for recount.

Rakib Mohammad v. District Collector, AIR 2003 MP 39=2002 (3) MPLJ
415=2002 (5) MPHT 487 (DB).

(111) In counting, difference of votes was only one, allegations made that

" valid votes were rejected and prayer for recounting made, petitioner objected

that eleciion petition not properly verified but the S.D. O found it. properly

verified. Held, that reco unting order was proper after considéring évidence ™ o

on record. No interference called for. Ram Rati v. Sub-Divisional Officer,
Sidhi, 2005(4) MPHT 74 = 2005(3) JL.J 48.

(6} In ex parte proceedings recounting order by tribunal.-No
issue framed by the Election Tribunal because the proceedings were ex parte
stilt Tribunal recorded evidence and found that earlier two applications for
vecounting before Presiding Officer and before Returning Officer not con-
sidered and no order was issued on both applications. Result of counting of
voles was also equal and matter decided by drawing lots. Held, no fault in

recounting order by Tribunal. Shivan Lal v. S.D.0. (Rev.), Midtdi, 2006(4)

nii?if 401,

|7} Recounting order not permissible.-(i) Tribunal directed recount-
ing of votes for the reason that volume of rejected votes was very high and
2173 votes were rejected. Held, order of recounting of votes is not permissible
only for the reason of high volume of rejected votes when there is no specific
irregularity in the counting is pointed out and unless no sound legal reasons

found. Kamlesh Bai v. Upper Commr. Bhopal & Hoshangabad, 2008 (2)
MPLJ 558 = 2008(2) MPHT 466 = AIR 2008 (NOC) 1318 MP.

(1) The petitioner not stated about any irregularity or illegality in
respect of poling in booth No.20. Nothing has been brought on record. The

" question that emerges for consideration is whether there is adequate plead-

ings and ample evidence to direct recount of votes. An order for recount
cannot be ordered as a matter of course unless the electipn petition had laid
the foundation and there is clinching evidence to support the case set up by
the electlon petitioner. An election petition seeking a recount must contain

e
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MPLJ 121=2002 (3) MPHT 547.

12. Aggrieved person.-Locus standi of a person to challenge the order
on an election petition, passed by the election tribunal stands on a different
pedestal than that of public interest litigation. It is implicit in the exercise
of the extraordinary jurisdiction that the relief asked for must be one to
enforce a legal right. The meaning of the expression 'person aggrieved’ may
vary according to the context of the statute and the facts of the case,
nevertheless, normally 'personal aggrieved must be a man who has suffered
a legal grievance, a man against whom a decision has been pronounced,
which has wrongfully deprived him of something or wrongfully refused him
something, or wrongfully affected his title to something. In the inistant case
no decision against the petitioner had been pronounced and he was not
deprived of anything. He wagnot a candidate in the election. The petitioner
did not appear at the trial of the election petition although he claimed to be
an election agent of the returned candidate and woke up for the first time
by filing this writ petition. Therefore, the petitioner was not a person
aggrieved to maintain the writ petition. Bhushan Ramlal Kashyap v.
S.D.0.Janjgir, 1998 (2) MPLJ 710.

. 13. Setting aside of election.-[1] Election once held can be set aside

by an election petition only which is allowed on its merits. Udaysingh v.
Himmat Singh, 1999 (1) JLJ 200.

- [2] Disqualification suppressed.-Respondent-No.1- was; -proceeded -
under S. 40 of the Act and was removed from the post of Sarpanch because
he did not pay the dues recoverable by the Panchayat. He did not filed the
nomination form indicating in the declaration that the money was due to
him. Subsequently, he contested an election of Jila Panchayat by suppress-
ing the fact of his disqualification and was elected. Held, it is mentioned in
the provisions of 5.36 itself that he is not entitled to hold the office as he
was not eligible to contest the election. When the fact is absolutely tell-tale
and clear then it does not require any inquiry. His election therefore is

declared illegal. AIR 1999 SC 1723 and AIR 2003 SC 2128 Relied. Suresh

- Choudhary v Atarlal Verma, 2006(3) MPLJ 506 = 2006(3) MPHT 213. -~ - -

14. Election petition-Recount of votes.-[1] To make out a case
seeking direction for recount, the facts must be pleaded and it should
be supported by material particulars. Until & unless prima facie
satisfaction of the Court is recorded, secrecy of the ballot papers ought
to be maintained. Merely on vague allegations recount can not be
directed. Ganesh Ram Gayari v. Bagdtram 2013(2) MPLJ 447 = ILR
2013 MP 1793.

[2] Held, mere rejection of an application under Rule 80 of Nir-
vachan™ Niyani filed by the petitioner*i§ Hot a’ suifficiént ground” for
ordering recount of votes. Vidhyawati Lithare v. Sub-Divisional Officer-
" “eum-Preseribed Officer, Larifi; ' Balaghat, 2010(1}) MPLJ 115 = 2010(4)
MPHT 92 = 2010(2) JLJ 29.

[3] When a plea is. accepted by the Election Tribunal regarding rejection
or acceptance of certain votes, then it is the paramount duty rather pious
duty of the Tribunal to itself count and recount the votes. The power to
recount cannot be delegated to third parties as it is the duty of the Tribunal
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the petitioner in writ petition such as seeking declaration as duly elected
and claiming right to function as such. Sugnabai v. Election Officer, 1996
JLJ 48=1996 MPLJ 134,

9. Nomination paper rejected- Remedy.- Where any nomination
paper is rejected by.the Returning Officer under Rule 35, his order is final
subject to revision, if any, under rule 36. The Election Commission has no
jurisdiction to review such an order either on any application or suo motu.
The remedy lies in an election petition only under the provisions of this
section. State Election Commission M.P. v. Ras Bihari, 1995 JLJ 651=AIR
1995 MP 245 (DB). - .

10. Petition not attested by election petitioner- Effect.-[1] Where
election petition was not attested by the petitioner as required by sub-rule
(2), the provision of the rule being mandatory, failure would lead to sum-
mary dismissal of election petition. Attestation by Advocate would not save

the petitioner. Dr. Omprakash Soni v. Ashok Kumar Bhargava, AIR 1996
MP 43.

[2] The provisions are mandatory. Attested copies of documents suppliea
to respondents not signed by petitioner. Petition liable to be dismissed.

Defect cannot be cured after expiry of period of limitation. Amolsingh v.
Hameersingh, 1996 (I) MPWN 122.

[3] Petition properly attested.-(a) A perusal of the copy of the election

petition which was acecompanied with the petition and was supplied to the

. petitioner, revealsthat on each-and every page the third respondenthas put ..

her signature. In the circumstances, mere non-mention of *true copy’ would

- not be sufficient to hold that the Rule 3(2) of the Rules has not been complied
with. Ku. Parwati Bai Thakur v. State of M.P., 2007(3) MPHT 63.

|
E
E (b} Photo copy of petition supplied to the respondent was signed by the
|
!

petitioner but not mentioned words “attested true copy” held it is substantial
compliance of Rule 3(2) and not liable to dismiss under Rule 8. Mrs. Indira
Singh v. Mrs. Anjana Sharma, 2006(4) MPHT 152.

(c) Signatures found but “true copies” or “attested as true copy not
. mentioned held it is proper presentation..Subba Rao v.. Member, Election -
b Tribunal, AIR 1964 SC 1027 & Rameshwar Dayal Arale v. Munna Singh
N Bhadoria, AIR 1992 MP 161 [Relied on.] Ravindra Singh v. SDO cum
Prescribed Authority, Datia, 2006(3) MPLJ 570 = 2006(3) MPHT 150.

11. Trial of petition.-[1] Trial of election petition should be by some
, judicial officer or by an officer higher than the Sub- Divisional Officer. The
1 specified Officer should have minimum knowledge of election law.
Py Udaysingh v. Himmat Singh, 1999 (1) JLJ 200.

[2] Age of returned candidate eannot be,,'decided solely on the basis of
the age shown in the electoral roll. Other evidence adduced should also be
considered. Fakhruddin v. Fazal Khan, 1997 (I) MPWN 145.

1 [3] Election petition and written statement thereto may be allowed to
be amended. Parties should be given full opportunity to plead and prove
their case. Chhaganlal v. Ramchandra, 1998 (1) Vidhi Bhaswar 243.

. ' [4] Framing of issues and recording of evidence are necessary for proper
adjudication of an election petition. Kalka Prasad v. Ramyjilal, 2002 (3)
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tion, amendment proposed and election petitioner moved an application
seeking leave to join the two candidates of the election Respondents No.2 &
3. Since the limitation of 30 days from the date of result of election has béen
prescribed, an Election Petition against the aforesaid persons Resp. No. 2
& 3 herein would be barred by limitation on the date of presentation of the
application for their joinder by way of amendment. Mohammad Isha v.
Vasudeo, 2008 (1) MPLJ 547.

[2] Change of relief or something new, by amendment applica-
tion- not proved.-Petitioner seeking amendment of material particulars
so that correct particulars of election petition may come into notice of the
Tribunal. Relief which was prayed initially by petitioner was that “the
election petition filed by the petitioner be allowed, recounting be made and
election petitioner be declared as elected member”, It cannot be said that it
is a change of relief or something new has been prayed. In initial prayer,
declaration of election of respondent as void was implied. By amendment
prayer was made specifically. Order allowing application for amendment is
therefore proper. Ajay Markam v. Addl. Commissioner, AIR 2607 (NOC)
829 MP.

8. Writ Petition.-[1] Availability of an alternative is not always an
absolute bar for maintainability of writ petition. Sukhnandan Patel v. State
of M.P., 2003 (1) MPL.J 220=2003 (2) JL.J 74.

[2] Order of Single Judge against petitioner amply supported by plead-

ings and.evidence on record. Order confirmed. Remnivas v. Pooran, AIR-- .- ...,

2002 MP 31=2001 (3) MPHT 347 (DB).

[3] In election of Vice-President of Zilla Panchayat, where nomination
paper of the petitioner was not accepted, he should have agitated the matter
by filing election petition to the Tribunal. Writ petition dismissed. Nanhe
Bhai Singh v. State of M.P., 2002 (4) MPLJ 161.

[4] In an election to the post of Vice-President in reserved category of
Scheduled Tribe, there was serious dispute with regard to social status of
returned candidate. No such objection was raised by the other candidate at
the time scrutiny of nomination paper.before.the Election Officer. Proper
remedy was to approach the Election Tribunal to determine social status of
the returned candidate. No writ lies. Ashok Kumar Rawat v. State of M.P.,
2002 (4) MPLJ 446=2002 (4) MPHT 246.

[4A] Direct writ petition when justified.-Despite alternative
remedy a writ petition may be preferred directly :- .

(i) where the Court or the Tribunal lacks inherent jurisdiction; or
(i} when a writ is for enforcement 'of fundamental rights; or

(iii) there is a violation of principal of natural _]ustwe or

(iv) where vires of the Act is in question.’

_The mandatory extent of the provision could be relaxed only if 1t could
be shéwn that no prejudlce was caused to the party complaining. ‘Ramesh
Sont v. State of M.P., 2008 (1) MPL.J 207.

{5] No challenge to election by writ petition.- The section con-
templates challenge of election only by election petition. It cannot be
challenged by way of a writ petition and as such no relief can be claimed by

.
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Petition liable to be dismissed. Rama Banjara v. Kanchhedilal, 1998 (I)
MPWN 63. : :

[2] Where petitioner claims that he or any other person be declared
elected in place of the returned candidate, he has to join only the contesting
candidates as party and not those whose nomination has been rejected or
who withdrew his nomination. Harishankar Suryavanshi v. State of M.P.,
1998 (2) Vidhi Bhaswar 225,

(3] Apart from other prayers, where the petitioner also prays in the
petition that he be declared elected, it is not necessary that such candidates
who withdrew their nominations be also made party to such petition.
Devram v. Sadu, 1996 JL.J 240.

6-A. Burden of proof.-[1] It is settled law that where the election
petition is filed by the election petitioner contending that the returned
candidate was disqualified to be elected on the ground that she was
below the prescribed age, it is for the election petitioner to establish
that the returned candidate was disqualified and not the candidate.
Basanti Bai v. Premwati Bai, 2012{4) MPLJ 257 = 2012(5) MPHT 386.

[2] Contents of petition & its proving.-Burden to prove case on the
basis of proper pleading is on the election petitioner. Impugned order of
Tribunal passed in mechanical manner declaring the election is invalid and
directing for recounting of votes set aside. If the contents of election petition
are examined in justaposition to the evidence led by the election petitioner,
it would be clear that the pleadings are not supported with the high-degree
of evidence which is required in an election matter to support the pleading.
The burden to prove the case is always on the shoulder of the election
petitioner. If election petitioner fails to prove the allegation to the hilt on
the basis of proper pleadings and evidence of a very high degree, merely on
the basis of suspicion, election cannot be declared illegal and sacrosancity
of votes cannot be permitted to be destroyed. In this view of the matter, the
method adopted by the Election Tribunal in shifting the burden of proof on
the present petitioner cannot be upheld. The Tribunal in a mechanical
manner declared the election as invalid and directed for recounting. The
said order is set aside and the petition is allowed. Hanuman Singh v. State
of M.P., 2012(3) MPLJ 191 = 2012(5) MPHT 162.

7. Remedy when available.-(1) The remedy of filing election petition
is available only when the election is notified. Sugnabai v. Election Officer,
1996 JLJ 48 = 1996 MPL.) 134.

(2) Petition not necessary when person disqualified for the post
of office bearer.-Respondent No.7 disqualified for being office bearer of
Panchayat on ground of non disclosure that he had been convicted for offence
of murder, this fact not denied by him. He raised objection that he could be
disqualified only by way of filing election petition. Held, that Article 243-O
cannot destroy basic structure of judicial review under Article 226 of the
Constitution. High Court is not prevented from declaration as to qualifica-
tion under Article 226. Election of member set aside. Ramkumar v. State of
M.P., 2013 (4) MPL«J 207 = 2013(4) MPHT 161 = ILR 2013 MP 1578.

7-A. Amendment application.-[1] Seeking amendment for joinder -
Barred by limitation.-After 3 months from the date of Notification of elec-
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totally inconsequential.

Rejection of nomination paper is a ground for filing election petition
under Rule 21 of the rules but said rule has to succumb to the letter and
spirit of language employed under 8.122 of the Act which bars filing of
election petition in absence of notification. When the Act does not permit
filing of petition, rule renders no assistance to the person aggrieved. Ajab
Rao v. State of M.P., AIR 2001 M.P. 296=2001 (3) MPLJ 251=2001 (4)
MPHT 461.

[3] Procedure to be followed by S.D.O. if petition is incompetent-
.-When an election petition was not duly constituted is filed before the S.D.O.
and the 5.D.0. finds that the question raised in the petition can be con-
veniently decided by a higher officer in exercise of the powers under S.36
then a reference certainly could be made by him because S5.36(3) clearly
provides that the Collector may give his decision either on an application
made to him by any person or on his own motion. Blhuvaneshwar Prasad v.
State of M.P., 2009(1) MPLJ 434 (DB) = AIR 2009 (NOC) 242 MP (DB)
= 2008(5) MPHT 72 (DB) = 2008(3) JLJ 293.

{4] Imvalid Dismissal.-On the ground of pre-mature and election has
not been notified.-Counting of votes took place and results declared there
were irregularities in it. The SDO did not care to find out as to when and in
what manner the result was declared and election was notified. He simply

petition filed before notification is pre-mature. There is no enquiry by the
election tribunal with regard to the fact as to when and in what manner the
election results and the election itself was notified. Held that the SDO not
considered all questions and has dismissed the petition even without in-
dicating a date when the election is said to have been notified and the results
were declared. Instead of considering the question properly after conducting
proper enguiry action taken for dismissing the election petition only on the

ground that election in not notified was not proper. The order of SDO has .

to be quashed. Ravindra Singh v. SDO cum Prescribed Authorzty, Datta

2006(3) MPLdJ 570 =-2006(3) MPHT 150. - —--

[5] Election petition not maintainable when vacancy was filled
up as provided under 5.38.-No election petition is maintainable when a
vacancy is filled up in accordance with the provisions contained in S.38.
Order passed by specified officer setting aside the election of Sarpanch
under 5.38 was set aside by Collector in exercise of his revisional powers.
Order of Collector not bad in law. Shivkumar v. Collector, Mandla, 2001 (2)
MPLJ 464 = AIR 2001 NOC 107 MP = 2001 (5) MPHT 619.

[6] Petition 1ncompetent -Where a petition is held to be mcompetent
any finding given in such petition canmot-be-held -to be final. Anjana
Mulkalwar v. State of M.P., 1998 (2) JL.J 328.

5-A. Disposal of Election Petition.-In sub-section (3) it is provided
that petition shall be enquired into or disposed of within six months
according to such procedure as may be prescribed.

6. Parties to petition.-[1] Petitioner claiming to have been duly elected
and seeking such declaration against the returned candidate in an election
petition. He did not join other candidates as parties to such a petition.

_.mentioned-in the order that as the.election is not notified and the election. . ... .1
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[1-C] There is a satutory bar provided in admitting election petition
beyond period of 30 days from the date of notification, Provisions of Section
5 Limitaion Act are not applicable in such proceedings. Order admitting
petition condoning delay on extraneous consideration without there being
any explanation for the delay would be contrary to statutory provisions and
cannot be sustained. Kalka Prasad v. Ramjilal, 2002 (3) MPLJ 121=2002
(3) MPHT 547.

[2] The limitation prescribed for filing of election petition cannot be
extended. Provisions of Limitation Act, including its section 5, do not apply
to such presentation. Kishan Singh v. Harveer Singh, 1998 (I) MPWN 83.

4-A.Scope of S.122.-A perusal of 5.122 of the Act shows that a complete
code has been provided for challenging of an election by way of an election

petition. Satya Narayan v. Addl. Commpr., Ujjain, 2008 (1) MPLdJ 505 =
AIR 2008 (NOC) 1032 MP.

5. Election petition:

[1] Election petition towards reserved seat.-The seat was
reserved for S.T. whereas the pelitioner belonged to O.B.C. Case of
petitioner was that petitioner was Sahu by caste and after leaving her
husband who was Sahu by caste had started living with a person who
was Panika by caste. Held, it is clear from affidavit filed by petitioner
before High Court described her as Savitri Sahu @ Suparnakha w/o.

‘Shivlal Panika. Though, an explanation given by the learned counsel

that it was the mistake of the counsel-thata wrong affidavit was filed..-. .-

However, there is no material on record to establish that any action
has been taken against the respective counsel for their alleged mistake
in allegedly changing the identity of the petitioner. In absence whereof,
" it has to be accepted that Savitri Panika and Savitri Sahu @ Suparnak-
ha are one and same. Therefore findings given by prescribed authority
that petitioner belongs to Sahu caste cannot be faulted with. Savitri
Panika v. State of M.P., ILR 2013 MP 2370. '

[1-A] Election Petition filed by unauthorized person.-Petitionfiled

by the petitioner’s Advocate who was not specifically authorised to do so,

election petition liable to be dismissed. Kamlesh Nut v. Commr., Revenue
Division, Shahdol, 2013(1) MPWN 6. ‘

[2] Election petition- Maintainability- Rule 90 of Nirvachan
Niyvam-Rejection of nomination paper of a single candidate-No
notification-Held petition not maintainable.-Where there was solitary
candidate for election to office of Sarpanch/Panch and his nomination form
was rejected, there could be no election petition as there would be no
declaration of result of election and conditions prescribed by rule 90 would
not be fulfilled. Once the nomination papers were rejected there was no
election and there was no 'returned candidate. In absence of returned
candidate there could not have been declaration of the result and as a
consequence thereof there could not have been notification as envisaged
under rule 90 of Nirvachan Niyam, 1995. In absence of the notification as
per law laid down in Rule 90, the application before the specified officer was
incompetent. It is well settled in law that when a proceeding is incompetent
.nd not maintainable before the authority the findings given by him are
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{3] Rule 9 does nowhere say that the copy required to be verified under
Rule 3 is only to be served upon the respondent. However a juxtapose
reading of Rule 9 with Rule 3 we must observe that the copies submitted
under Rule 3(2) must only be supplied to the party/respondent after they
put their appearance in the Court. Lata Patle v. Smt. Kamlesh Gautam,
2008 (1) MPL.J 388.

[4] As far as the presentation of election petition is concerned, provisions
of relevant rules 3 and 8 are quite clear. An election petition under rule 3(1)
should be presented by the petitioner personally or by a person duly
authorised in writing in this behalf by the petitioner. Where a petition was
presented by the lawyer of the petitioner who was not so authorised,
presentation of petition is not proper and under the provisions of rule 8, such
a petition is liable to be dismissed. Suman Santoshkumar Patel v. Bhanwati
Mahesh Pratap, 1999 (1) MPLJ 88.

[5] A voter of the constituency can alone file an election petition. But
where petition 1s neither filed in time and security also is not furnished,
such a petition cannot be entertained. Anjana Mulkawar v. Bhanu Yadav,
1997 (2) JLJ 78.

[6] Verification of Election petition- Substantial compliance.-
The object of verifyirig the pleading is fix on the party responsibility about
truthfulness of its contents and the same Rule has been made applicable to

the election petition filed.under S.122 of the Panchayat Act. When the facts.... - ... ...{

are verified by affidavit, then the rule has been substantially compiled with.
Ramrativ. 8.D.0O., Sidhi, 2005 (3) MPL.J 101.

4. Limitation.-[1] Effective date for starting limitation as
prescribed in section 122(2) is the date of the notification of the
election. Election petition cannot be admitted beyond the period of
thirty days from the notification of the election. Only consequence &f
causing the delay in filing the election petition would be its dismissal.
Mumbi Bai v. State of M.P., 2012(2) MPLJ 456 = 2012(2) MPHT 305.

[1-A] Election petition barred by limitation.-Filing of the election
petition after expiry of thirty days is not maintainable being barred by
limitation and even if the S.D.0. issued notices to the parties, the same
would not confer any jurisdiction upon him because he has no jurisdiction
to condone the delay and proceed further with the matter.Bhuvaneshwar
Prasad v. State of M.P., 2009(1) MPLJ 434 (DB) = AIR 2009 (NOC) 242

MP (DB) = 2008(5) MPHT 72 (DB) = 2008(3) JLJ 293.

[1-B] An election petition was maintainable within a period of 30 days.
Elections had been held on January 29, 2005. The election petitioner filed

‘the election petition on February 28, 2005. As per the provisions of the

General Clauses Act, theé day on which the elections were held'in January
29, had to be excluded for computing the period of limitation. Thus, the

- -glection petltmn had been'filed“within the period of limitation . Even

otherwise it is fairly informed by the learned counsel for the parties that
February 27, 2005 was a Sunday. Thus, the election petition had been filed
on next opening day i.e. February 28, 2005 Satya Narayan v. Addl. Commr.,
Ujjgin, 2008 (1) MPLJ 505 = AIR 2008 (NOC) 1032 MP,

¢ See also: Mohammad Isha v. Vasudeo, 2008 (1) MPLdJ 547.
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1. General interpretation.-[1] It has been specifically provided that
an election conducted or contested under the provisions of this Act can be
called in question only by an election petition filed in the prescribed manner
under this Act and none else. It is also provided that such an election petition
shall be presented to the following officers:-

(i) Sub-Divisional Officer in the case of Gram Panchayat;
(ii) Collector in the case of Janpad Panchayat; and
(1ii) Divisional Commissioner in the case of Zila Panchayat.

[2] Sub-section (2) makes provision to the effect that the election petition
as aforesaid should be presented within 30 (Thirty) days of the election being
notified.

[2-A] By amending Act 26 of 2012, w.e.f. 26-5-2012, it is provided that
such petition shall be enquired into or disposed of within six months
according to such procedure as may be prescribed.

[3] Notification of election.-(1) Rule 90 of the Nirvachan Niyam, 1994
makes provision for notification of election. It also prescribes the manner in
which such election is to be notified.

(2) Rule 47 does not relate to notification of election but it.relates to. . ..."

declaration of candidate elected unupposed. Pramilabai v. Sub-Divisional
Officer, Bareli, 1999 (2) MPL.J 209.

(3) The limitation of 30 days for filing electlon petition would start from
the date when such election is notified in the manner prescribed by Rule 90.
It is not to be reckoned from the date of declaration of result either of an
unopposed candidate or that of a candidate who won in the_contest.
Pramilabai v. Sub- Divisional Officer, Bareli, 1999 (2) MPLJ 209. -

2. Jurisdiction to hear election petition.-In the case of Janpad
Panchayat, election petition is to be heard by the Collector. He can transfer
the same for hearing to the Additional Collector. Rajkumar Shivhare v.
Anand Kumar, 2000 (2) JLJ 121=2000 (3) MPLJ 391.

3. Presentation of election petition.-[1] Invalid presentation.-The
election pelition was not presented by the petitioner but it was filed by
somebody else. Therefore, a election petition presented contrary to the
provisions of sub-rule (1) of Rule 3 is not maintainable and has to be
dismissed in view of the mandatory requirement of Rule 8 of the Rules,

1995. Geeta Devi Yadav v. Archana, 2008 (1} MPLJ 261 = 2008(2)
JLJ 34.

[1-A} Vakalatnama does not authonse an Advocate in writing to present
..the election petition before the Competent Authority. Urmila Deviv. Return-.
ing Officer (Panchayat), 2008(4) MPHT 410 = 2008(3) MPWN 92,

2] Enclosement of receipt not compulsory in each case.-Rule 7
does not say that an election petitioner is bound and obliged to file a copy of
the receipt along with the election petition. If the Presiding Officer receives’
the security cost in cash and does not issue the receipt immediately there-
after, then such a lapse or inaction on the part of the Presiding Officer or
his office, election petitioner cannot be allowed to suffer. Lata Patel v. Smt.
Kamlesh Gautam, 2008 (1) MPLJ 388.
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‘[i} “in case of [Gram Panchayat or Gram Sabha] to the Sub-
Divisional Officer (Revenue;:

iii] in case of Janpad Panchayat to the Collector; and

(iii) in case of Zila Panchayat to the Divisional Commissioner
and not otherwise. -

(2) No such petition shall be admitted unleés it is presented within
thirty days from the date on which the election 2[x X X} in question was
notified.

313} Such petition shall be enquired into or disposed of within six
months according to such procedure as may be prescribed.]

COMMENTARY
SYNOPSIS

General interpretation.

Jurisdiction to hear election petition.
Presentation of election petition,
‘Limitation.

Scope of S.122.

Election Petition.

A
PP B W —

Parties to petition.
Burden of proof.
Remedy when available.
Amendment application.
Writ petition.
-9. Nomination paper rejected-Remedy.
10. Petition not attested by election petitioner-Effect.
11. Trial of petition.
.. 12. Apgrieved person.
13, Setting aside of election.
14. Election petition-Recount of votes. o
15. Order of recount-Order made on the result of illegal order of
recount liable to be set aside. o ‘

P9
o0 P P o

"

16. Marking of baliot paper. :

17. Deficient amount of security deposited along with election peti-
tion-Before expiry of limitation, deficiency made good- Petition

. cannot be rejected. g
- 18. Exparte.orderfinal.
19. "Appeal'and Révision,
20. Comments under Election petition Rules of 1995,
TTZETREIESTT T e e e s e

Subs. by M.P.Act 3 of 2001, w.e.£.26-1-2001.
Omitted by M.P. 26 of 1994 [30.5.94].

3 Subs. by M.P. Act No. 26 of 2012 [23-5-2012)-which was as follows:.
“Such petition shall be enquired into or disposed of according to such procedure as
may be prescribed.”

]
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118. Records of 1[Pancha_q,a'at or Gram Sabha] open to inspec-

tion.- Subject to rules made under this Act and on the payment' of
such fee as may be prescribed the records of 2[Paﬂchayat or Gram
Sabha] or any committee thereof, shall be open to inspection to such
person, as may desire it and certified copies thereof shall be given to

such person as may apply for them on payment of such fee as may be
prescribed.

Rules:- The State Government has made the following rules in exercise
of the powers conferred by this section. These Rules shall be found under
Rules given separately. ~

“Inspection of Records and Copies Rules, 1995

119." Method for serving documg,‘nts,\ etc.-Save as otherwise
provided in this Act the service of any notice or other documents under

this Act or under any rule, byelaw or order made thereunder shall be
effected in the prescribed manner.

Rules:- The State Government has made the following rules in exercise

of the powers conferred by this section. These Rules shall be found under
Rules given separately.

“Panchayat (Method of Service of Notice and Document) Rules, 1995¢

120. Entry for purposes of Act, etc.-It shall be lawful for the office -

Eearers of a *[Panchayat or Gram Sabhal or officer authorised by such

[Panchayat or Gram Sabha] in this behalf £6 enter in connection with |

any work relating to the 5[Panchay'at or GGram Sabha] between sunrise
and sunset with such assistants as he may deem necessary into and
upon any building or land: .

Provided that no building or land which may be occupied at the
. time shall be entered unless a written notice of twenty four hours has
been given to the occupants:

Provided further that in the case of building used as human

dwelling due regard shall be paid to the social and religious customs |

“of the occupiers.

121. Bar to interference by Courts in electoral matters.-The
validity of any law relating to the delimitation of constituencies or the
allotment of seats in such constituencies, made or purporting to be
made under this Act shall not be called in question in any Court.

122, Election petition.-( 1) An elecfion 6[x x x} under this Act shall

be called in question only by a petition presented in the prescribed
marnner:- .

Subs. by M.P.Act 3 of 2001, w.e.f.26-1-2001.
Subs. by M.P.Act 3 of 2001, w.e.f.26-1-2001,
Subs. by M.P.Act 3 of 2001, w.e.f.26-1-2001.
Subs. by M.P.Act 3 of 2001, w.e.f.26-1-2001..
Subs. by M.P.Act 3 of 2001, w.e.f.26-1-2001.
Omitted by M.P. 26 of 1994 [30.5.94].
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sub-section (1} or divert such land to a purpose other than the purpose
for which it has been acquired.

114. Central Government or State Government not to obtain
licence or permission.-Notwithstanding anything contained in this
Act or any rules or byelaws made thereunder the Central Government
or State Government shall not be required to obtain any permission or
licence in respect of any property of such Government or any place in
occupation or under the control of such Government. )

115. Power of Panchayat to borrow money.-Subject to the
restriction contained in any enactment for the time being in force
relating to raising of loans by local authorities a Panchayat may, with
the previous sanction of the State Government raise a loan for carrying
out the purposes of this Act: :

Provided that nothing contained in the Local Authorities Loans Act,
1914 (No. 2 of 1914) or the Madhya Bharat Local Authorities Loans Act
Samvat, 2007 {1950} (No. 64 of 1950) and rules made under the
aforesaid enactment shall apply in respect of loan taken from the
Governiment or any other authority constituted under any law for the
time being in force and which is in receipt of a grant from the State

Government. _
Rules:- The State Government has made the following rules in exercise

of the powers conferred by this section. These Rules shall be found under |

Rules given separately. =

“Panchayat (Loans from Government or Financial Institutions) Rules,
1999¢ ] oo

116. Writing off of irrecoverable sumsand unusable material.-
The irrecoverable sums due to Panchayats and such material as may
not be useful shall be written off in the prescribed manner.

.Rules:- The State Government has made the following rules in exercise
of the powers conferred by this section. These Rules shall be found under
Rules given separately. e

“Irrecoverable Sums Rizles, 1995¢

117. Prohibition of remuneration to members.-No member of a
Panchayat shall be granted any remuneration or allowance of any kind
whatsoever by the panchayat except in accordance with the rule made
in this behalf. o o

Rules:- The State Government has made the following rules in exercise

-of the powers conferred by this section. These Rules shall be found under
Rules given separately. a

. L-Zila Panchayat Members (Travelling.and other Allowances), Rules
1995, . .

2. 'Janapada Panchayat Members ( Travelling and other Allowances),
Rules 1995, : . : -

3. Gram Panchayats. (Travelling Allowance and other Allowances) |
Rules, 1995.
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(3} Nothing in this section shall be deemed to apply to any suit

- instituted under Section 38 of the Specific Relief Act, 1963 (No. 47 of
1963). d '

109. Certain suits against members officers etc. to be defended
at cost of 1[Panclmyat or Gram Sabha).-With the previous permission
of the Collector suit against any office bearer, officer or servant of a

[Panchayat or Gram Sabha] arising out of anything done or any action
taken by him under this Act or the rules or byelaws made thereunder,
shall be defended by the 3[Panchayat or Gram Sabha) concerned on
behalf of such person and the expenses incurred on such defence shall
be paid out of the funds of the 4[Panchayat or Gram Sabha] concerned.

110. Bar of other proceeding in respect of tax etc.-(1} No
objection shall be taken to any valuation, assessment or levy in any

manner other than the manner provided in this Act and the rules made
thereunder.

(2) No suit for damages or for specific performance shall be main-
tainable against any 5[Panchayat or Gram Sabhal] or any office bearer,

officer or servant thereof, on the ground that any of the duties specified
in this Act have not been performed.

111. Members and servants of Panchayat to be public servant.-
Every office bearer of Panchayat and every officer or servant thereof

shall be deemed to be public servant within the meaning of Section21 = |

of the Indian Penal Code,-1860 (XLV of 1860). - -

112, Vacancy or defect in constitution of procedure etc. not to

invalidate act of Panchayat.-No act of Panchayat shall be invalid
merely by reason of—

(a) any vacancy in or defect in the constitution thereof: or

(b} any defect in the election, co-option or appointment of a person
acting to be a office bearer, thereof: or

(c) any irregularity in its procedure not effecting the merits of the
case.

~ 118. Acquisition of land.-(1) Where any land is required for the
purpose of this Act and the Panchayat is unable to acquire it by
agreement, the State Government may at the request of the Panchayat
and on the recommendatiofi’ of the Collector proceed to acquire it
under the provisions of Land Acquisition Act, 1894 (No. 1 of 1894) and
on payment by the Panchayat of compensation awarded under that
Act, and all other charges incurred by the State Government in

connection with the proceedings, the land shall vest in the Panchayat
on whose account it has been so acquired. ;

(2} The Panchayat shall not without the previous sanction of the
State Government transfer any land which has been acquired under

Subs. by M.P.Act 3 of 2001, w.e.f.26-1-2001.
Subs. by M.P.Act 3 of 2001, w.e.f.26-1-2001.
Subs. by M.P.Act 3 of 2001, w.e.f.26-1-2001. -
Subs. by M.P.Act 3 of 2001, w.e.f.26-1-2001.
Subs. by M.P.Act 3 of 2001, w.e.f.26-1-2001.
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. information éhaﬂ on conviction be punished with -a fine which may
“extend to two hundred fifty rupees.

105. Prohlbltion of bidding.-(1) No member or servant of a
Panchayat or any officer having any duty to perform in connection with
the sale of movable or immovable property under this Act shall directly
or indirectly bid for or acquire interest in any property sold at such sale.

(2) Any person who contravenes the provisions of sub-section (1)
shall on conviction, be punished with fine which may extend to two
hundred fifty rupees and if he is an officer or servant of a Panchayat,
" he shall also be liable to be removed from service.

106. Procedure to make good the damage to any Panchayat.-If -

through any act, neglect or default on account of which any person
shall have incurred any penalty imposed by or under this Act and any
damage to the property of any Panchayat have been cause by any such
person, he shall be liable to make good such damage, as well as to pay
such penalty and the value of the damage, shall in case of dispute, be
determined by the Magistrate, by whom the person incurring such
penalty has been convicted and on non-payment of such value on
demand, the same shall be recoverable as arrears of land revenue.

- CHAPTER XIII - MISCELLANEOUS
107. Indemnity for acts done in good faith.-No suit shall be

‘maintainable against- any - }[Panchayat ‘or Gram Sabhal or .any of -its; ==~

committee/or any office bearer, officer or servant thereof or any person

acting under the direction of any such [Panchayat or -Gram Sabhal;- -

its committee, office bearer, officer or servant in respect of anything in
good faith done or intended to be done under this Act or under any
rules or byelaws made thereunder.

COMMENTARY _
Apﬁlicability.—B‘ar of suit, does not apply in a case where there is

-demand of bribe by the Panchayat Officers. In such cases such officersact - __ |

in their personal capacity. Harisingh v. Rameshchand, 1997 ({I) MPWN
53. _

108. Bar of suit m absence of notice.-{1} No suit shall be
instituted against any [Panchayat or Gram Sabha] or any office
-bearer, officer or servant thereof or any person acting under the
direction of any of the authorities, mentioned in this Act for anything
done or purporting to be done under this ‘Act unless a notice under
" 'Séction 8070f the Civil Procédure Code, 1908 (NS, V of 1908) has™béen
- duly served.

[2] Every such’ suit shall be dismissed unless it is instituted within
. six months from the date of the accrual of the alleged cause of action.

I Subs. by M.P.Act 3 of 2001, w.e.f.26-1-2001.
2 Subs. by M.P.Act 3 of 2001, w.e.f.26-1-2001.
3  Subs. by M.P.Act 3 of 2001, w.e.f.26-1-2001.
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under Section 168 of the Indian Penal Code, 1868 (XLV of 1868).
| COMMENTARY

. Bar-Interpretation.-The writ petition contending that on the date of
the grant of fishing right in"favour of the 5th respondent- society, its
President, namely Punit Ram was a Panch of said J anpad Panchayat and
therefore the bar enacted in 8,100 was attracted. Held, that Section 100 of
the Adhiniyam provides that if a member or office bearer or servant of
Panchayat knowingly acquires directly or indirectly any personal share or
interest (emphasis supplied) in any contract or employment with, by or on
behalfofa Panchayat without the sanction of or permission of the prescribed
authority, he shall be deemed to have committed an offence under S. 168 of
the Indian Penal Code, 1868. What is prohibited under S.100 of the Ad-
hiniyam is that a member or office bearer or servant of the J anpad
Panchayat under any contract or arrangement is not entitled to acquire
either directly or indirectly any interest or right.

It is nobody’s case that under any contract between the 3rd Respondent
Janpad Panchayat and Punit Ram, the then President of the 5th Respondent
-Cooperative Society, he had acquired any personal share or interest and,

Adhiniyam. A Co- Operative Society registered under the M.P./C.G. Co-Op.
Societies Act, 1960 has a distinct and separate legal entity than the per-

Adhiniyarm could nat be applied to the facts of this case. Smt. Jaitrinbai
Dheamar v. State of C.G., 2006(2) CGLJ 44.

101. Wrongful restraint of officers etc.-Any person who prevents
any officer or servant of a Panchayat or any person to whom such officer
or servant has, lawfully delegated his powers of entering on or into and
any place building or land from exercising his lawful powers of entering
thereon or therein, shall be deemed to have committed an offence under
Section 341 of the Indian Penal Code, 1868 {No. XLV of 1868). 0 T

102. Prohibit against obstruction of member of Panchayats.-
Any person obstructing any member, office bearer or servant of a
Panchayat or any person with whom a contract has been entered into
by or on behalf of a Panchayat in the discharge of his duties or
anything shall on conviction be punished with a fine which shall
extend to two hundred fifty rupees. '

103. Prohibit against removai-of obliteration notice.-Any per-
son who without authority in that behalf rémoves, destroys, defaces or
otherwise obliterates any notice exhibited or any sign or mark erected
by, or under the order of a Panchayat of any of its officer shall on
conviction be punished with a fine which may extend to fifty rupees.

i 104. Penalty for not giving information or giving false informa-
| tion.-Any person required by this Act or the rules ma e thereunder or
a

notice or other proceedings issued thereunder to furnish any informa-
H i tion ormnits to furnish such information or knowingly furnishing wrong

therefore, he is liable to be punished as envisaged under S.100 of the ..

-sonality of the members constituting it. The bar contained in S..100.of the .. ... ...
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“Bye-laws Rules, 1994.

97. Model byelaws.-(1) The State Government may from time to
time make model byelaws for the guldance of [Panchayat or Gram
Sabhal.

(2) The State Govemment may direct [Panchayat or Gram Sabhal]
to adopt a model byelaw after modifying the same to suit the local
conditions.

(3) If the [Panchayat or Gram Sabha] fails to comply with a
direction under sub- section (2} within six monthé the State Govern-
ment may apply to such [Panchayat or Gram Sabha] such model
byelaws. j

(4) The provisions of sub- SECthIl (4) of Section 96 shall apply to the
adoptions or application of byelaws under this section.

CHAPTER XII - PENALTY

98. Penalty for acting as panch, Member, Sarpanch, Up-Sar-
panch, President, Vice-President when disqualified.-(1) Whosoever
acts as a panch or member of Panchayat knowing that he is not
entitled or has ceased to be entitled to hold office as such, shall on
conviction be punished with a fine which may extend to fifty rupees for
every day on which he sits or votes as such panch or member.

(2) Whoever acts as sarpanch or Up Sarpanch, President or Vice-

-President; knowing that he is not-entitled or has-ceased to beentitled "~ ]

to hold office as such shall, on conviction, be punished with a fine
which may extend to one hundred rupees for every day on which he
acts or functions as such.

3((3) Any person whose term of office has expired or who has
tendered resignation or against whom a no confidence motion has
been passed or who has been removed from an office of the panchayat
fails to hand over forthwith any record, article or money or other
properties vested in or belonging to the Panchayat which are in his

possession or control to his successor in office shall-on conviction be - -~

punished with a fine which may extend te rupees two thousand.}

99, Penalties for interested Members voting.-Whosoever, having
interest in any matter under consideration of a Panchayat votes in that
matter shall, on conviction, be punished with a fine which may extend
to two hundred fifty rupees.

100. Penalty for acquisition by a member, office-bearer or
servant of interest in contract.-If a member or office bearer or
-servant of Panchayat knowingly acquires, directly or indirectly any
_personal .share or interest in.any contract ¢r employment with,-by or
on behalf of a Panchayat without the sanction of or permission of the
_.prescribed authority, he shall be deemed to have committed an offence

Subs. by M.P.Act 3 of 2001, w.e.f.26-1-2001.
Subs. by M.P.Act 3 of 2001, w.e.f.26-1-2001.
Subs. by M.P.Act 3 of 2001, w.e.£.26-1-2001.
Subs. by M.P.Act 3 of 2001, w.e.[.26-1-2001.
Subs. by M.P. 26 of 1994 [30.5.94].
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!

MPLJ 391.

CHAPTER XI - RULES AND BYELAWS

95. Power to make rules.-(1) The State Government may make
rules for carrying out the purposes of this Act.

{2) In particular and without prejudice to the generality of the
foregoing powers, such rules may provide for all or any of the matters
which under any provision of this Act, are required to be prescribed or
to be provided for by rules.

(3) All rules shall be subject to the condition of previous publica-
fion.

{4) All rules shall be laid on the table of Legislative Assembly.

{5) In making any rule, tht State Government may direct that a
breach thereof shall be punishable with fine which may extend to two
hundred fifty rupees and in the case of continuing breach with a
further fine which may extend to five rupees for every day during which
the breach continues after the first conviction.

COMMENTARY ... .

Rules:- The State Government has fna-c-le- the following rules in exercise

of the powers conferred by this section. These Rules shall be found under
Rules given separately.

1. “Panchayats (Correspondence) Rules, 1995“
2. “Zila Panchayat (Business) Rules, 1998"

. 3. “Gram Panchayat (Registration of Coloniser Terms and Conditions)
Rules, 1999".

4. “Panchayat (Purchase of Material and Goods) Rules, 1999"

96. Byelaws.-(1) A 1[Parii:hay'a;t or Gram Sabha] may make byelaws
consistent with this Act and rules made thereunder.

(2) In ‘making byelaws under sub-section (1) the 2[Pamchatyat or
Gram Sabha] may direct that a breach thereof shall be punishable with
a fine which may extend to two hundred fifty rupees and in the case of
the continuing breach with a further fine which may extend to five

rupees for every day during which the breach continues after the first
conviction.

(3) A byelaw shall not come into force until it has been confirmed
by the prescribed authority.

(4} The manner of making byelaws and their approval shall be such
as may be prescribed. '

Rules:- The State Government has made the following rules in exercise

of the powers conferred by this section. These Rules shall be found under
Rules given separately. '

Y

1 Subs. by M.P.Act 3 of 2001, w.e.f.26-1-2001.
2  Subs. by M.P.Act 3 of 2001, w.e.f.26-1-2001.
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disqualified and no action as contemplated under S.92(1) was taken against
him. Gendalal v. State of M.P., 2006(3) MPLJ 360 =2006(2) MPHT 38.
3. Difference of proceedings under Ss. 92 and 40.-Proceedings
under section 92 are quite different than that of section 40. No action
of removal of a Sarpanch of the Gram Panchayat can be taken by the
prescribed authority in the proceedings initiated under section 92.
Maya Choudhary v. Statk of M.P., 2012(2) MPLJ 90 = 2012(5) MPHT
240. . ‘

4. Rules:-The State Géverrfnent has made the following rules in exer-
cise of the powers conferged by this section.

“Panchayat (Recovery of Records, Articles and Money) Rules, 1995¢

=

93. Delegation of powers.-{1} The State Government, may by
notification, delegate to or confer on any officer subordinate to it or to
any Panchayat all or any of the powers conferred upon it by or under
this Act, except the powers relating to framing of rules.

(2) The powers delegated under sub-section (1) shall be exerciscd
in accordance with the general or special order issued by the State
Government in this behallf.

(3) The State Government may by notification prescribe various

_authorities under this Act. . - --------

94. General power of control.-In all matters connected with this
Act or the rules made thereunder all officers empowered to act by or -
under this Act shall be subject to the same control by the same
authority under whose administrative control they normally perform
the functions of their office.

COMMENTARY

1. Natural justice.-Appointment of Shiksha Karmis Grade-III. The
select list prepared by the Committee was: objected to and the Collector
exercising his jurisdiction under Rule 5 of the Rules of 1995, cancelled the
appointments and ordered for preparation new revised select list. He gave
no opportunity of hearing to the candidates selected but omitted. Earlier list
was prepared in violation of preseribed rules and norms. Order of selection
Committee not appealable. Collector had jurisdiction to revise list but
opportunity of hearing ought to have been given to the affected candidates.
Arti Bhatnagar v. State of M.P., 2000 (2) MPLJ 151 (DB).

2. Hearing of election petition in case of Janpad Panchayat-
Jurisdiction of Additional Collector.-Under this section an election
petition incase’of Janpad Panchayat 1s 16 be presented before the Collector.
In view of section 17(2) of the M.P.Land Revenue Code, an Additional
Collector can not only exercise such powers and discharge such duties
conferred on the Collector by or under the Code, but he can also exercise the
power of the Collector under any other enactment, in case, Collector of the
District by his Order in writing directs him to do so. Therefore, the Addi-
tional Collector has jurisdiction to hear the election petition in case it is
transferred to him. Rajkumar Shivhare v. Anand Kumar Tiwari, 2000 (3)
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authorisedly in his custody any record or article or money belonging
to the Panchayat l[or Gram Nirman Samiti and Gram Vikas Samiti]
“lor committee of Gram Sabhal, he may, by a written order, require
that the recgrd of article or money be delivered or paid forthwith to the
Panchayat 3lor Gram Nirman Samiti and Gram Vikas Samiti] 4or
committee of Gram Sabhal, in the presence of such officer as may be
appointed by the prescribed authority in this behallf.

(2} If any person fails or refuses to deliver the record or article or
pay the money as -directed under sub-section (1) the prescribed
authority may cause him to be apprehended and may serid him with
a warrant in such form as may be prescribed, to be confined in a Civil

Jail for a period not longer than thirty days.
(3) The prescribed authority may—

(a) for recovering any such money direct that such money be
recovered as an arrear of land revenue: and

(b) for recovering any such record or articles issue a search .
warrant and exercise all such powers with respect thereto
as may lawfully be exercised by a M.gistrate under the

provisions of Chapter VII of the code | Crimindl Procedure,
1973 (No. 2 of 1974). N

_. (4) No action under sub-section (1). or (2) or (3} shall be _taken.
unless a reasonable opportunity has been given to the person con-
cerned to show cause why such action should not be taken against
him.

5[[4-A] The case pertaining to recovery of any record or article or
money initiated by the prescribed authority shall be disposed of within
six months from the date of initiation.]

(5) A person against whom an action is taken under this section
shall be disqualified to be member of any Panchayat Slor Gram Nirman
Samiti and Gram Vikas Samiti] “[or committee of Gram Sabha] for a

period of ¥[six] years commencing from the initiation of such action.
COMMENTARY

1. Disqualified person.- A person against whom an action is taken
under section 92 shall be disqualified to be a member of any Panchayat for
a period of six years and his nomination paper cannot be accepted. Uttam
Singh v. Bharatlal Yadav, 2002 (2) MPL.J 483. '

2. Not Disqualified.-On receipt of notice under Sub-Section (4) of
excess expenditure, petitioner Sarpanch imihe__diatdy deposited the excess
amount and proceedings against him were dropped therefore he is not

Ins. by M.P. Act 16 of 2004, w.e.f. 1-1-2005.
Ins. by M.P. Act 18 of 2007 w.e.f. 25-5- 2007.
Ins. by M.P. Act 16 of 2004, w.e.f. 1-1-2005.
Ins. by M.P. Act 18 of 2007 w.e.f. 25-5-2007.
Ins. by M.P. Act No. 26 of 2012 [23-5-2012].
:ﬂs. by M.P. Act 16 of 2004, w.e.f. 1-1-2005.
s. by MP Acl 18 of 2007 w.e.f. 25-5-2007.
Subs. by M.P. 26 of 1994 [30.5.94] for the word “five".
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2009(1) MPWN 24 = 2008(5) MPHT 421.

(8] Appointment order of Panchayat Karmi issued by the Sarpanch of
Gram Panchayat is appealable and a Revision under the Rules did not lie
at all, Rajkumari Raiv. State of M.P., 2009(1) MPLJ 203 = 2009(1) MPWN
107.

See also: Abdul Hussain Qureshi v. State of M. P 2008 (4) MPL.J 546
=2009(1) JLJ 320 = 2009(1) MPHT 322.

[9] Appointment made by the Janpad Panchayat is amenable to the
appellate JllI'lSdlCthIl of the Collector under Section 3 and the order of the
Collector is further subject to revision before the Commissioner under Rule
5. Shyama Dwivedi v. State of M.P., 2009 (1) MPL.J 456.

[10] No appeal or revision lies against the proceedings of Gram
Panchayat. Ramlakahn Rawat v. State of M.P., 2000 (2) MPLJ 176=2000
(1) JLJ 280.

[11] Rules framed under section 91 of the Act do not provide any remedy
of appeal or revision against the proceedings of the Panchayat. Under the
Rules any order passed by Gram Panchayat in pursuance of the resolution

-i§ appealable and no revision is maintainable against the proceedings of

Panchayat. 1999(2) MPLJ 62=1999 (1) JLJ 146 Foll. Ramlakahn Rawat v.
State of M.P., 2000 (2) MPLdJ 176=2000 (1) JLJ 280,

[12] The Legislature has not empowered the authorities to cancel or set

..aside.any resolution of Panchayat in-appeal or revision.;However; anyorder: - oo

passed by the Authority under sub-section (2) of section 85 of the Act which

is subordinate to the Officers mentioned in Rule 3 of the M.P.Panchayats - -

(Appeal and Revision) Rules, the order shall be appealable and thereafter
revision shall lie against the appellate order. Ramlakahn Rawat v. State of
M.P., 2000 (2) MPLJ 176=2000 (1) JLJ 280.

[13] From the scheme of the Act, it is apparent that any resolution
passed by Panchayat is neither appealable nor revisable. Resolutions of
Panchayats cannot be set aside. However, orders passed by Panchayats
shall be appealable under Rule 3 of the aforesa1d rules and after order in

appeal, it shall be revisable under Rule 5 of the Rules. Ramlakahn Rawat |

v. State of M.P., 2000 (2) MPLJ 176=2000 (1) JLJ 280.

[14] Where a motion of no confidence is passed or failed, no appeal or
revision lies against it, since it is neither an order nor any proceeding in any
pending case. 1998 (2) JLJ 267 Relied on. Ramnath Kaushik v. State of M.P.,,
1999 (1) JLJ 1486,

5. Jurisdiction of S.D.0O.- Removal of panchayat Karmi cannot be
ordered by S.D.O. Satendra Singh v. S.D.O. Lahar, 1998 (1) MPWN 44.

_6. Rules.-The State Government has made the following rules in exer-

cise of the powers conferred by this section. These rules shall be found under

Rules given separately.

“Appeal and Revision Rules, 1995¢

92. Power to recover records articles and money.-(1) Where the
prescribed authority is of the opinion that any person has un-




