IN THE HIGH COURT OF JUDICATURE AT PATNA
Civil Writ Jurisdiction Case No.7478 of 2023

Bhola Kumar Singh Son of Late Sahdev Singh Resident of Village-
Dhanamadih, P.S.-Sarmera, District-Patna.

...... Petitioner
Versus

The State of Bihar through the Director General of Police, Bihar, Patna.

The Director General of Police, Bihar, Patna.

The Inspector Genral of Police, Tirhut Range, Muzaffarpur.

The Additional Director Genral of Police (Budget and Appeal), Bihar, Patna.
The Inspector General of Police (Budget and Appeal), Bihar, Patna.

The Superintendent of Police, Sitamarhi.

The Enquiry officer-Cum-Superintendent of Police, City, Muzaffarpur.

...... Respondents
Appearance :
For the Petitioner : Mr. Vinay Ranjan, Advocate
For the Respondents : Mr. P.K. Verma, AAG-3

Mr. Suman Kumar Jha, A.C. to AAG-3

CORAM: HONOURABLE MR. JUSTICE SANDEEP KUMAR
C.A.V. JUDGMENT

Date : 10-12-2025
This writ petition has been filed for quashing the
order as contained in memo no.731 dated 16.06.2021 issued
under the signature of the Inspector General of Police, Tirhut
Range, Muzaffarpur, by which punishment of stoppage of
increment of salary for two years with non-cumulative effect has

been inflicted upon the petitioner. The petitioner has further
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challenged the order as contained in memo no.558 dated
08.09.2022 passed by the Director General of Police, Bihar,
Patna, in exercise of power under Rule 853A(a) of the Bihar
Police Manual, 1978, by which the aforesaid punishment order
16.06.2021 was set aside and petitioner was reverted to the basic
pay scale of Police Sub Inspector for five years and the
petitioner was debarred from being posted as S.H.O. for 10
years and it was further directed that during suspension period
the petitioner shall only be paid the subsistence allowance.
Lastly, the prayer has been made to direct the respondent
authorities to reinstate the petitioner on his earlier position with
all consequential benefits.

2. The present case emanates from a seizure of
approximately 4767.22 liters of illicit liquor from the vicinity of
Sursand Police Station within the District of Sitamarhi, which
was carried out by the A.L.T.F. (Excise Department), based on
which, Sursand P.S. Case N0.390 of 2020 dated 13.12.2020 was
registered under sections 414, 467, 468, 471 read with section
120-B of the Indian Penal Code and under section section 30(a),
36 and 41 of the Bihar Excise Act.

3. The thrust of allegation against the petitioner

i1s that he failed to gather intelligence and carry out the
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provisions of the Bihar Excise Act. Based on the recovery of
illicit liquor from the vicinity of Sursand police station, the
F.ILR. was registered and the petitioner was placed under
suspension vide District Order No.1547 of 2020 dated
29.12.2020 and a departmental proceeding was initiated against
the petitioner. Subsequently, memo of charge along with list of
documents and witnesses were served upon the petitioner on
05.01.2021. The petitioner submitted his response / defence on
01.03.2021. The respondent authorities sought for the last
defence of the petitioner which was submitted by him on
06.04.2021. The Enquiry Officer submitted his report to the
disciplinary authority - [.G. Tirhut Range, who issued a second
show-cause to the petitioner based on the aforesaid enquiry
report. The petitioner submitted his explanation thereto on
07.05.2021. The disciplinary authority vide impugned order
dated 16.06.2021 agreeing with the enquiry report has passed
the order of punishment whereby the punishment of stoppage of
increment of salary for two years with non-cumulative effect has
been imposed upon the petitioner.

4. It would be relevant to quote the impugned
order dated 16.06.2021 by which the punishment has been

imposed upon the petitioner, which reads as under:-

Warmadt  forer fawrfly oira (erfarE))
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WRT—-02,/2021 3% Yofdo #lelm FHIY g wHiargl
WW&%W#WW(WG}ZO@O)W
FETfIIerd, [Nga &3, JoThvye & IR STa¥—

3IqFTS] Yoldo #HIT FAR g, Wiaragl forerr g &
[a%g #El e BT @ [Barade, STgET Adherd H

gvdl Tl SeAAaT U9 TN ouNarsl &7 SINIT 3§
SITETIY GV o777 97 & fab—

01.

02.

o4 3TN Goldo—WE—<I[AEde] YRHvS & U
U GeveIfia o] I glord HElNIerd (FErfve),
88, Uewdr @ UF HE&—524  (3IHIT)
201415/ FE9ET (o), [asI—18.12.2020
» ENT HIarEgl /e 4 @7 12.12.2020 &I
TEITYE §PIS, 198X, GTHT Bl HIT YT Gl
& STcllE H HETVe B S U9 ALTF @& W]
Sde] IRIY Pl FRHGI 8 WNEUS—YuN] G&T
A UY O W AT 2.5 [deilHley @l g€ gv
g fQvaEr @ Tdrlw dsdl & §ig AT @l
SPIT H BIUART HY & g U9 3 04 qIET
¥ @ [A79ll IRIG 522 PIST (FoT—4617.78
ofey) @ Wl SIEErg WiE @l RRvar faar
TIT U9 SIHIY WIE P [9RE U AT 1.5
f&errHiey @1 g3 g Rejd I19 il & ITHrel
3IHY @ INGT H DIUMER] HY 05 JIET dled
149.74 ey A9l Iv1g & @Rl S &f 01,
Tlo WITIT UG 02. Hlo 3197 &I fARTaw fdar
TIT| BUNRH A ARGAN Afbdl & f[Aeraes)
v 1T W ATF ST [deiHey @ gY U Rerd
Yhol SIEY & HY H BIUHN] Y 08 dldel
faqeft sRIg F WrRT Udbol SIEY B FINGAR
&1 7| §9 HBR Fol 4767.22 oflex [daef
YNIG VAT BY W [HAT AT W W H
YV¥IUS T PI0S HEI—390,/2020, 1a1h—13.
12.2020, €[RT—414,/467,/468 /471,/120(df}) o
gofdo UT 30 (T),/36,/41(1) (8% Terfave vq
STe SEFIH T [T 79T

yferd & &1 94 H&—63  (01)
fFar=a91) 2019—20—1296 / HeIlT9 e,

feid—24.11.2020 § #ft I8 sncer fAfead 8

f& “afe et gmr &7 3 wrwg wav/rar

o A oy M 5 Kz 1 M £ K 4

v/ forerr_wav @ glafagfe srarmn go

& gINT 3de IN1d &l gerasifl @l wrdl 8

al 0" gl ¥ gIAd drareger & giIvT

A H BRdrs_d8l_dvd @ forv gt 7=

AT T 89d g9 [A%ardr vd_{AfSsaar

@ [oIv eIy Il vd JFIARIH HRATS
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&Vl BT HIGET & |

9 GR9ey H  TEYe BT P
[T §9 SR{ETT WhdT H gvdl Tt
ST U9 Gk I9ReIs] @ SRIg H Yofdo
gl AR g ey, ges,
forerr—¥flaradt &1 acbrer 4919 | fAerfdd dva
gV fauriflar Sire (@rfare]) Ao dee @1 Sed
fear 4t

89 PrIfeid &1 39T ST9IH—27 /o,
f&1#—12.01.2021 & GINT Yoo 4l FAR g
P fawg HamEd! forer [urfia e (@rfare)
TRIT—02 /2021 HNY fBar 1T 39 QUi
Sirg (@rdarg]) § ol mieerR & wy H s
TSH9 FAR, TR Glord SfEflere, ForFpRyY bl
T FRGAIPNT USSR & WY F Yofdo
SfHT<T HSel, 3iloVHoSlo HTFHRYY Bl
HIfeIhd 14T 737 |

g9 faurfly g (@aiE) @
WAITAIGNTT ST RTOi9T AR, IR Glord
Speflelen,  FOPBNGY T ST prdlerd
ST9TH—2192 / Tlo, [Q71H—10.05.2021 & HETH
W “Goldo Wl FAN Rig & fAdwg a=N &
forg # g% QT giar §17 @1 "ag & el
AIedT SIfaT STee &G SENEWIER] B HIVT B
TE 8

A7 Y wfaer 4 Suaer 3wy
el wifdrl &1 g9, Sr9ard! grRT wHfda
BV, Harad YSIEart grT gEafda
qade &I 3Jddldd [Ha1] 3ddlBTIuvId
L1 O R4 4 G G oA e s e X M 2 Lk
B el # 3y Ivid @ wafta
SMYTHl __ Hdbeld,  §eHS /BIYrHERT  vq
INI9_BHRIGIRT Y% _quiey ¥ IHI_id
# gl Yofdo #ici AR g acbicll=
TATEIE] YRAvS 3er Rig 8V 8

fAfi=r  fafert &1 g sneen
& gIel Wl dqraregel &l gl IR199<l Bl
feenr & e a- o1 #vd g RIS
8q e fFar war & emmets | 3rder
INId Bl A B forv wafera errede
el formlare gld & #werfie a1 & vq
ALTF @ ZRRT 91 & H1H 1.5 UG 25
foeifler @l g8 @ gad sftie arFr 4
3der IR19 Bt XA JTFNT Yoldo Hidr
AN Rig @t 39 g A gEHr
Hdblord &4 aor gHrdl (AI3vr 4 fawerar
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Bl _goar 8/ ysrd grT wAEfda sifaq
4919 TqEIHYUT Bl AT aIH Grar TIT |

3TV TRIF [daRIGNI<T Sird HIfEaR
P "I W eAd &ld gy Haradl forer
faurfa i (@rfard])  Ter—o2,2021 H
TR T SIRIGT B [y 98K AW Had
(Fffevor a0 vq orfier) fAgAraei—2005 &
G-V & [gH—-14 H fAfeqd @igerT @ dgd
SITFRT Yoldo 4l FHN g P 3Tel 02(<1)
gyl &7 da7 gig U¥ X1 Tl Il &, [orerant

T91q 3T qIcH S ENIT |

gfere TETFE,
favgT &9, FoTPRyv |

5. Being aggrieved by the order of punishment
dated 16.06.201, the petitioner preferred a departmental appeal
before the Additional Director General of Police (Budget,
Appeal and Welfare), Bihar, Patna on 24.08.2021. Since no
decision was taken by the respondent authorities on the
revocation of suspension of the petitioner and the prolonged
pendency of the aforesaid departmental appeal, the petitioner
preferred a writ petition viz. C.W.J.C. No.5601 of 2022.
However, during the pendency of the aforesaid writ petition and
also the departmental appeal, the D.G.P. Bihar in exercise of
powers under Rule 853A (a) of the Bihar Police Manual, has
issued a show-cause notice to the petitioner for enhancement of
punishment. In pursuance of the said show-cause notice, the
petitioner filed his reply. However, the D.G.P. Bihar vide

impugned order dated 08.09.2022 quashed the -earlier
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punishment order dated 16.06.2021 and enhanced the
punishment imposed upon the petitioner to the following

extent :-

“ Qe _glere g¥ad @ (99 85331 & dsd
wHlen vqd giRa sieer
sft 7-7?@7 HHIN ]%’E’ 507%0 P ]%?OT&’ Tarford
S [QUFT i (@rarE]) H o SIgerEid HiEdR
WE—YloreT TETNIEI®, [V &3, GuTwhvyy GIRT 37aT
gIRa &4 S+ @ geaid ST9ErR) @ fAded i g
B D A5 G GHIET B HH H FEVE FH, glord
F&IITY, 48R, YT+ & Wiadl Ho—524 (HIard]) 2020
H SUIE FIEIBR T & AT Hor Bl SIRIT B
gorr 4 wHEIguIae Fdid T8l 819 @ BIRU 9 [dodplo
&1 48R Ylore &¥d & 199 8533 & T8 WHIET
Y T (79 forar 97| [orv7ep Siielias § [dowdlo @l
7ol Al G} 48R Glord Jeierd, el 4 wHerr
F T wHeT gl qEgerd & gF
Wo—336,/ Ulo—1, [80—09.06.2022 GINT #ft Ryg & woir &
gg3IE | SITANT B [d6E FEITVE BT & [BIraaT ¢
SIRTATT HWpelT H FGTHITal N & BRI ATTET o
NI HTAT H INTG SRS EI ¥ W THIN gia BT
SRIT FHIOMT GrIT AT &/ SGEd HIEBR GINT
SqTTe &I & T GoI SIRIT 1 gor i § 957 BH & |
3T WAl T2Il ¥ [d=R HYd g [98I% Glord §vdd b
e 85331 & aga wHiEoRIT St Wi AR g
glere  [NleTs  SE—dchlelld  JTIEdE],  GRAS Tl
Sirg (BrRIaTE]) Wo—02,2021 H T T IRIGT B
ferd it urd g9 977 vs SifeRIfaa faar orar & —
i- wamdt foer f@urfly @ra (@rdarE)
Wo—02,2021 H FOI¥IIAEH HIEBN He—Ylord
TElfeds,  favgd  &F  OUBNyY B
ST9TH—731/ o,  [@o—16.06.2021 gRNT TIRT
GG B [T [T ST &
ii- AR’ s g @ wagrs g9rd W 05
(@r=) avf & ford glerer s/av [¥9erd @) Fifc 4
7ol I+ Gv TGl 1547 S 8
iii-37ar) 4ft Rig @ sieer fefa @1 fafer 9@
3Tel 10 g/ T ATIEIE P YT UY Uavellud
TEl faar ST |
iv. JUaRT S Rig o s@afer § & o
Ui @Y gd & WP ANt o TF T8l
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W g & orar 8

6. At the outset, the learned counsel for the
petitioner has submitted that the petitioner is a diligent police
officer and during his tenure from 11.08.2019 till his suspension
i.e. 17.12.2020 he has lodged 47 cases under the Bihar Excise
Act and recovered huge quantities of illicit liquor and also
seized multiple vehicles. Further, the petitioner has apprehended
and arrested 39 persons under the Bihar Excise Act. Therefore, it
is the submission of learned counsel for the petitioner that the
finding arrived at by the Enquiry Officer as well as the
disciplinary authority that there is grave dereliction of duty on
the part of the petitioner to carry out the complete ban on illicit
liquor under the provisions of the Bihar Excise Act is totally
misplaced and misconceived. Moreover, mere recovery of illicit
liquor from the vicinity of the Sursand Police Station would not
ipso facto amount to guilt or dereliction of duty on the part of
the petitioner particularly in absence of any allegation of
connivance or complicity.

7. Learned counsel for the petitioner has
submitted that before serving the memo of charge no show-

cause notice was served upon the petitioner and straightway a

departmental proceeding was initiated and the petitioner was
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placed under suspension. He further submits that the disciplinary
authority while issuing the second show-cause after submission
of the enquiry report has not served a copy of the enquiry report
to the petitioner, thereby preventing the petitioner from
effectively defending himself on the basis of the finding of the
Enquiry Officer, which has caused serious prejudice to the
petitioner.

8. Learned counsel for the petitioner also
submits that there are only two witnesses, that too formal
witnesses in the departmental proceeding and they have only
identified the signatures of the respective senior officers.
Moreover, the aforesaid two witnesses were not even present at
the place of occurrence during the raid.

9. It has been submitted by learned counsel for
the petitioner that during the pendency of the departmental
appeal and the writ petition bearing C.W.J.C. No.5601 of 2022,
the D.G.P. Bihar exercise suo moto revisional jurisdiction under
Rule 853A(a) of the Bihar Police Manual and issued a show-
cause for enhancement of punishment which had already been
imposed upon the petitioner by the disciplinary authority vide
impugned order dated 16.06.2021. It is the submission of

learned counsel for the petitioner that the D.G.P. Bihar without
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considering the response submitted by the petitioner has passed
the impugned order dated 08.09.2022, by which the punishment
was enhanced.

10. The learned counsel for the petitioner has
assailed the order of the D.G.P. Bihar as having been grossly
barred by limitation since the earlier order imposing punishment
was passed on 16.06.2021 whereas, the D.G.P. Bihar taking sou
moto revision had passed the impugned order enhancing the
punishment on 09.06.2022 i.e. almost after a lapse of one year,
which is in teeth of Rule 28 of the Bihar CCA Rules, 2005.

11. It is the submission of the learned counsel for
the petitioner that both, the impugned punishment order as well
as the revisional orders are bad in law since the submissions
advanced by the petitioner was not considered by the authorities.

12. A counter affidavit has been filed by the
respondents wherein the respondents have supported the
impugned order enhancing the punishment of the petitioner. It is
submitted by the learned counsel for the respondent State that
the petitioner failed to perform his duty in accordance with the
provisions of law, inasmuch as, the petitioner miserably failed in
intelligence collection which is an imperative police function

with respect of enforcing the complete ban on illicit liquor and
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for enforcing the provisions of the Bihar Excise Act.

13. The learned counsel for the respondent State
has also submitted that no prejudice is caused to the petitioner
and the entire disciplinary proceedings has been carried in
accordance with law. It is emphasized by the learned counsel for
the State that the petitioner was duly allowed to place his
questions for cross-examination and no prejudice was caused to
the petitioner. After considering the totality of materials the
order imposing the punishment was passed, which the petitioner
had assailed under appeal.

14. It is submitted by the respondent State that
during the process to decide on the release of delinquent-
petitioner from suspension, the entire case was reviewed at the
level of Police Headquarters under Rule 853A(a). Since the
order imposing punishment was found to be not commensurate
with the gravity of allegations levelled, which was found proved
against the petitioner, the D.G.P. Bihar in exercise of the powers
under Rule 853A(a) has initiated suo moto revision and issued a
show cause to the petitioner regarding enhancement of the
punishment. It is submitted that thereafter the entire case records
were considered and reviewed including the defence of the

petitioner which was found to be inadequate and unacceptable
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and therefore in view of the gross negligence and dereliction of
duty, the punishment of the petitioner was enhanced and the
earlier order imposing punishment was quashed by the D.G.P,
Bihar.

15. Lastly, it is submitted by the learned counsel
for the respondent State that Rule 853A(a) of the Bihar Police
Manual, 1978 empowers the D.G.P, Bihar to be the competent
authority, to review any proceeding against a policemen at any
stage and pass appropriate orders as he may deem fit and proper.
It is therefore the submission of the learned counsel for the
respondent State that the impugned order by which the D.G.P,
Bihar had enhanced the punishment of the petitioner is clearly in
exercise of the powers under Rule 853A and suffers from no
illegality.

16. Considered the submissions advanced by the
parties and perused the materials available on record.

17. In the present case, the disciplinary
proceeding against the petitioner has been initiated owing to the
huge recovery of illicit liquor from the vicinity of the Police
Station where the petitioner was posted as S.H.O. Heavy
reliance has been placed on a letter / direction issued vide letter

n0.63 (01-Implementation) 2019-20-1296 / Excise, dated
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24.11.2020 which has been considered by a coordinate Bench of
this Court in the case of Ajay Kumar vs. State of Bihar & Ors.
(C.W.J.C. No. 737 of 2023) and has observed as under -

“31. At this stage, this Court would reproduce
paragraph ‘3’ of the letter no 63 (01 [FIrIa7=)
2019-20-1296/7erf79er  dated 24.11.2020 as
under:-

“3. gfe fadr o &7 F oy WY,/ forer
WY UY G STETs @ SR Y
IS,/ [STelr WY ¥ glafagad SiarEreT
g P GINT 37T NG DI qUEGH T B
ST & ar U ATFell W ST Teey
U9 FIPIRR G SIRGET HhoTd T8l
B TAT AT PRIIS T8 BT P
forg gt @7 ST G Sad §9
fawear va fAfspgar & ford @R
FITAT vd  HGETEMD  BRAlE B

o
32. In fact, the enquiry officer has referred the
aforesaid paragraph in his enquiry report to
conclude the guilt against the petitioner.
The Concept of deemed guilty
33. Advanced Law Laxicon, 3" Edition, Volume 2 D-
I Reprint 2009 the word ‘Deemed’ has been

described as under.-
“Deems means ‘is of opinion’ or
‘considers’ or ‘decides’ and there is no
implication of steps to be taken before the
opinion is formed or the decision is
taken.” (R.v. Brixion Prison Governor ex
p. Soblen, 1963 20B 243 : (1962) 3 All
ER 641. The true synonym for the word
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‘deemed’ is ‘judged’ and the other shades
of meaning came later. Whenever the
word ‘deemed’ is used in statute in
relation to a person or thing, it implies
that  the  legislature  after  due
consideration exercised its judgment in
conferring that status or attribute toa
person or thing. M.R. Mehhotra v. State,
AIR 1958 All 492, 498.”

34. Upon going through the entire materials as

discussed hereinabove, this Court has no iota of
doubt that there was an inherent defect in the
framing of charge itself inasmuch as a bare
perusal of it would show that it has been framed
on the direction of the Director General of
Police, Bihar vide his letter no.48 dated
29.11.2020  addressed  to  the  Senior
Superintendent of Police (Annexure ‘I’ to the

writ application). In_this letter the Director

General of Police has referred his own

direction contained in letter no. 63 dated

24.11.2022, paragraph ‘3’ whereof pre-judges
the guilt of the S.H.O. and the Chowkidar in

case of recovery of illicit liguor from the area

of the police station. This has no statutory

sanction. Once the Director General of Police
issued this direction to the S.S.P, the S.S.P/S.P.
had no opportunity to apply his own
independent mind as to whether the petitioner is
liable to be proceeded against or of the kind of
charges may be framed against him. The

direction was coming from the top of the police
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echelon as if on mere recovery of illicit liquor of
25 liters from the Kankarbagh Police Station
area, the Officer-in-Charge of the said police
station is liable to be held guilty.

35. In the opinion of this Court, paragraph ‘3’ of

36.

the letter no. 63 (01 Far=ray=) 2019-20-1296/
gerf9ier dated 24.11.2020 which has influenced

the entire proceeding right from the beginning,

paragraph ‘3’ raises a presumption of guilt

even before framing of charge, therefore, this

Court has no iota of doubt in saying that the

ouilt of the emplovee has been assumed and

presumed even before giving him an

opportunity of hearing. Such presumption of

guilt has no sanction of law and the same is

violative of Article 21 of the Constitution of

India. It is contrary to the principles of fair

play in action.

This Court has already noticed that in course of
enquiry only two departmental witnesses came
and they proved only the signature of the
concerned authorities on the order. There is not
a single witness to say as to how the petitioner
may be said to have acted negligently and
because of his failure to collect information and
implementation of the prohibition laws in
Kankarbagh area, illegal operation of Bhatti or
factory or illegal sale of liquor has taken place.
Not a single example has been cited in course of
enquiry to demonstrate that during the period of
service of the petitioner, repeated recoveries

were made from the same area.
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XXXXX

Before this Court parts with this order, in view

of the discussions made hereinabove, this court

directs the Director General of Police, Bihar,

Patna (respondent No. 4) to revisit paragraph
‘3’ of the letter no. 63 (01 Far=gag=) 2019-20-
1296/ #er 9t dated  24.11.2020 which

assumes _and _pre-judges the guilt against the

Station House Officer _and Chowkidar even

before framing of charge and conduct of an

independent enquiry. This has no sanction of

law. Because of this stipulation in this case the

whole proceeding right from framing of charge

has been influenced and a serious prejudice

has been caused to the petitioner.” (Emphasis

Supplied)

Subsequently again another coordinate

Bench of this Court vide judgment and order dated 29.10.2024

passed in the case of Mukesh Kumar Paswan vs. State of Bihar

and Ors. (C.W.J.C No. 8071 of 2023) has held as under -

“16. The main issue involved in the present
writ petition is, as to whether, the
Disciplinary Authority, who has to take
decision in accordance with the
procedure prescribed under Rule 17,
C.C.A. Rules, 2005, can even before
initiation of the Departmental Proceeding
can be said to have been influenced by
Letter No. 63 (01 implementation) 2019-
20-1296/Excise Prohibition dated
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24.11.2020 and the Suspension Order
passed by the Director General of Police,
Bihar, particularly paragraph no. 3
raises a presumption of guilt even before
framing of charge and giving opportunity
of post decisional hearing is violative
principle of natural justice and Article 21
of the Constitution of India ?

To answer the above question, I find it
proper to reproduce  following
paragraphs of the suspension order no.
21/2021-142 dated 01.02.2021, which is,

inter alia, as follows:

“f9eTv 4 yuf IR19E]T @ EF @ §Ia9e
T &F H 3T ®Y H FIgUT o W
ATH 500 HIS¥ P G¥ UGN aReId TGTH
NI P FHGIT BIT OTEYE],  GISUTNT
T B IRGAT HPAT H [Uey H
fawarar &1 8o uRyey d gofdo Fber
FAR G, oTRETE,  GISYTT T
(JeT) T AT FlBleN 1,2
o g T e AW @ @
[&ITI7 Va9 ST WherT 4 el T
SSIAar vq €IV Tgvaiel & BRI 9
o &F H I INTG Bl SN TG
@1 erseel ¥ & ¥& &/ ¥ U o &
F IRE PRIGINGT % YUfeT W G
A H IFH G TY B/ 48R glord
FEIIGTT (FEITYET FHT), [d8R, ST @1
e 63 (o1 &)
2019—20—1296 / FETfTVE],  f@-TTH—24.11.2020
# g8 o sreer [fed & & gie [t erar
&7 § oy ww/foer WY uv §rad
SIRTTTI3I @& SETR U T/ orerr v &
giafigad STaERT G & §INT S48 IRTT
& FerES @I rdl § al Od Aol H
HEET oTrede U9 AR UY SITRET
YHherd Tl pY TAT aegH BINGIS T8l
Bt P [y QI AT ST TR $9% §
[awerar  va  [Afspgar @ ol @Ok
BT U STgEEE HIRaTg DI T

3T JIT URYET H HEUEY BT P
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[FITI7 VG T WherT 4 aedl T
SETHITAT U9 TN GIURGIEl B SIRIT H
GofTo §&HI FHR Grear, Trede], JIgured
T (GS) U WG o B AIBIGIN
1,/2— oo UrEHard @& dcplel FHIT
fAerfda fasar sirar & @err faarfir @rfarst
gRY @Y @ IR fgr oA &1 @d
PRIIE UG Q9T Brfarsl @ 3 31qird
BT |

18. I have perused the pleadings made in the

writ petition and the counter affidavit and
entire material on record, I find that from
the bare perusal of the charge memo, it
would show that it has been framed on
the direction of the Director General of
Police, Bihar, who, vide Letter No. 142
dated 01.02.2021, had directed the Senior
Superintendent  of  Police,  Patna
(Annexure-4 to the writ petition) by
referring his direction contained in Letter
No. 63 (01 implementation) 2019-20-
1296/Excise Prohibition dated
24.11.2020 that in case of recovery of
illicit liguor from any police station's
territorial jurisdiction, the concerned
Station House Olfficer (S.H.O) would be
held guilty and strict action is required
against him. Following the condition
contained in Letter No. 63 dated
24.11.2020, the Director General of
Police, had suspended the petitioner vide
order contained in Letter No. 21/2021-
142 dated 01.02.2021 resulting into
passing of the Penalty Order by the
Disciplinary  Authority. (Emphasis
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supplied”

The aforesaid co-ordinate Bench of this

Court in Mukesh Kumar Paswan (Supra) placing reliance on

the earlier judgment of this Court in Ajay Kumar (Supra) and

upon the decisions of the Hon’ble Supreme Court in Municipal

Council, Neemuch vs. Mahadeo real Estate and Ors. reported

as (2019) 10 SCC 738 and H.L. Trehan and Ors. vs. Union of

India & Ors. reported as AIR 1989 SC 568 had held as under:-

“22. 1 further find that the Post Decisional hearing is

23.

one with close mind and it is a fact that it is
detrimental in nature and it would be a formality
in case it is done with a prejudiced mind with
pre-supposed  decision of awarding the
punishment and hence post decisional hearing
would not be as effective. Furthermore, the
basic prospect of natural justice requires pre
decisional hearing and not post decisional
hearing and the law granting post decisional
hearing has been well settled by the Apex Court
by holding that if the authorities have taken
decision to take action before initiation of
departmental  proceeding,  granting  post
decisional hearing will only be held to be an
empty formality calling for violation of principle
of natural justice.

In the present case, the Director General of
Police with pre-determined mind had observed
that strict disciplinary action is required to be

taken against the petitioner in accordance with
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Letter No. 63 (01 implementation) 2019-20-
1296/Excise  Prohibition dated 24.11.2020),
which resulted into passing of penalty order
against the petitioner by the disciplinary
authority who with pre conceived mind took
decision to impose penalty in compliance of the
letter of the Director General of Police. The
facts also reveals that the statement of the
witnesses has not been recorded in the manner
prescribed and in this regard it would be gainful
to refer the case of Union of India and Ors. v/s
P. Thayangarajan, reported in (1999) SCC 733,
wherein Hon’ble Apex Court has held that “the
conducting officer of the enquiry has to record
the statement of the witness himself in the
presence of the parties and the same cannot be
done in any other manner.” The facts further
reveals that for similar charges show cause was
issued to one Chaukidar, namely, Lalu Paswan
was also suspended along with the petitioner
has been exonerated from all the charges by the
Senior Superintendent of Police vide order
contained in Memo No. 1761 dated 03.02.2022,
the same also calls for interference in light of
the law laid down by the Apex Court in the case
of Man Singh vs. State of Haryana reported in
(2008) 12 SCC 331, wherein the Apex Court
observed in paragraph no. 20, which is, inter
alia, reproduced hereinafter:
“20. We may reiterate the settled
position of law for the benefit of

the administrative authorities that
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any act of the repository of power
whether legislative or
administrative or quasi-judicial is
open to challenge if it is so
arbitrary or unreasonable that no
fair-minded authority could ever
have made it. The concept of
equality as enshrined in Article 14
of the Constitution of India
embraces the entire realm of State
action. It would extend to an
individual as well not only when
he is discriminated against in the
matter of exercise of right, but
also in the matter of imposing
liability upon him. Equals have to
be treated equally even in the
matter of executive or
administrative action. As a matter
of fact, the doctrine of equality is
now turned as a synonym of
fairness in the concept of justice
and stands as the most accepted
methodology of a governmental
action. The administrative action
is to be just on the test of ‘‘fair

’

play” and reasonableness.’

The Apex Court in the case of RajendraYadav
vs. State of M.P. & Ors. reported in (2013) 3
SCC 73, has held, inter alia, as under:

“9.

The doctrine of equality applies to

all who are equally placed; even
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among persons who are found
guilty. The persons who have been
found guilty can also claim
equality of treatment, if they can
establish  discrimination  while
imposing punishment when all of
them are involved in the same
incident.  Parity among  co-
delinquents has also to be
maintained when punishment is
being imposed. Punishment should
not be disproportionate while
comparing the involvement of co-
delinquents who are parties to the
same transaction or incident. The
disciplinary  authority  cannot
impose  punishment which is
disproportionate ie. lesser
punishment for serious offences
and stringent punishment for

lesser offences.”

24. I further find it apt to observe here that no

documents as such has been proved against the

petitioner which goes to show that there exists

guilt on the part of the present petitioner. It is a

well settled

principle of law that gathering

evidence by way of enquiry with an intention to

support the pre decisional punishment will just

emphasize the matter and the same is also

against the principle of Natural Justice. In the

case of State of Punjab vs Davinder Pal Singh
Bhullar & Ors. reported in (2011) 14 SCC 770,
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the Apex Court has held as under:

...... sublato  fundamento  cadit

opus" meaning thereby that
foundation being removed,
structure/work falls, comes into
play and applies on all scores in
the present case...... "
“Since the foundation of initiation
of the departmental proceeding
and its conduct have been shown
to be entirely illegal, the
foundation has to be necessarily
removed, as a result of which the
structure/work  of  punishment
given to this writ petitioner stood,
is bound to fall.”

A similar methodology was employed by the

Supreme Court in Swadeshi Cotton Mills Co.

Ltd. v. Union of India reported in (1981) 1 SCC

664 where a void administrative choice was

approved by post-decisional hearing. An order

assuming control over the administration of an
organization by the Government without earlier
notice or hearing was held to be bad as it
abused the audi alteram partem rule. Be that as
it may, the Court approved the impugned order
on the grounds that the Government had
consented to give post-decisional hearing.

XXXX

Considering the facts and circumstances of the

present case and the law laid down by the Apex

Court referred in above paragraphs, I find that
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even though the petitioner was proceeded as
per the provision of C.C.A. Rules, 2005 and
opportunity of hearing was given to the
petitioner, in view of the conditions/directions
contained in Letter No. 63 (01 implementation)
2019-20-1296/Excise Prohibition dated
24.11.2020 of the Director General of Police, in
my opinion, the authorities had pre-determined
to impose penalty on the petitioner and
proceeded to hold quasi judicial inquiry giving
the post-decisional opportunity of hearing
which does not sub serve the rule of natural
justice and is contrary to the principle of fair
play. The authority who embarks upon a post
decisional hearing will naturally proceed with
a closed mind and there is hardly any chance
of getting a proper -consideration of the
representation at such a post-decisional

opportunity....” (emphasis supplied).

From the conspectus of the aforesaid two

exhaustive decisions of the coordinate Benches of this Court 1s

that the administrative authority acting in the capacity of a

quasi-judicial authority can not enter and undertake a

disciplinary proceeding imposing punishment, much less, revise

and substitute it with a much harsher punishment with a per-

determined mindset. The concept of strict liability by virtue of

‘deemed guilt’ of a public servant in absence of any cogent

material establishing direct connivance, complicity, negligence
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or involvement is totally alien to the service jurisprudence. A
public servant, no doubt, has to act and perform the duties of his
office diligently and to the best of his abilities, but territorial
responsibility can not be ipso facto equated with strict liability
or deemed guilt, in absence of negligence or laxity being
deliberate, which is evidenced based on cogent materials
available on record.

21. Now, turning to the facts of the present case,
the basis of proceeding against the present petitioner is the
recovery of huge amount of illicit liquor made from the vicinity
of the police station. In the disciplinary proceedings, only two
formal witnesses have been examined who have merely proved
the signatures of the senior police officers. The documents
adduced in the disciplinary proceedings are the F.I.R lodged by
the petitioner himself and the order of suspension and its
communication made by the Superintendent of Police. In the
cumulative, it is evident that the only thread against the
petitioner remains the fact that huge recovery was made from
the jurisdiction of police station of which the petitioner was the
in-charge and as such, a charge of dereliction of duty has been
leveled. It is not discernible as to how these documents establish

the guilt of the petitioner so far as his involvement / connivance



Patna High Court CWJC No.7478 of 2023 dt.10-12-2025
26/27

or his failure to gather police intelligence is concerned.

22. As already noted by the afore-quoted
decisions of the Coordinate Benches of this Court in Ajay
Kumar (supra) and Mukesh Kumar Paswan (supra), that
deemed guilt can not be sustained particularly in cases where
there is a total absence of material to establish the guilt,
connivance, complicity, negligence or laxity of the petitioner,
independently.

23. Further, in the present case, the Director
General of Police had exercised his suo-moto revisional powers
under Rule 853-A(a) of the Bihar Police Manual, whereby the
punishment imposed has been enhanced. Even from the perusal
of the aforesaid order dated 08.09.2022, it becomes clear that
there are no materials on record that could have justified the
imposition of the punishment, much less, enhancement of the
punishment.

24. Accordingly, the present writ petition is
allowed.

25. The impugned orders contained in memo
no.731 dated 16.06.2021 issued by the Inspector General of
Police, Tirhut Range, Muzaffarpur, by which punishment of

stoppage of increment of salary for two years with non-
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cumulative effect has been imposed upon the petitioner, and the
order as contained in memo no.558, dated 08.09.2022 passed by

the Director General of Police, Bihar, are quashed and set aside.

(Sandeep Kumar, J)

pawan/-
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